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Barriers Along the U.S. Borders: Key Authorities and Requirements

Summary

Federal law authorizes the Depamgtmewmet ofa Hoimed o n

S borders to deter illegal crossings. DHS
at least 700 miles of the land border with
ss has notofphHS vti o hésdi tdeeqqulilyi emame dft a s o f t he
f,tiesncragowbuld need to be deployed along
& r e Nwirr chmesntCongress pegartdedgguhdedpaei f
b€fenwirnst her pHestigectaelr phtr rdre rmat erial ¢ omp
ed al,onbge ytohned bsopredceirf yi ng that required fen
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January 25, 2017, President Donald J. Trump 1
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hieve compl et o foptelmMe tUi.eaSma b ow dleetr r @@ th’kthowo s

aa contiguous, physical wall or other similar]l
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This report discusses the statutory framework go
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ecuring the international borders of the Unit

anidmpor ttame e fgeodveerranlmEamder al [ aw authorizes the

Homel and Security (DBDHSngt e heodJstSrudbtorblearsi ¢ os
cros$OHSgsi.s also required to awtonhd@sumit] ecianfotrke
land bordeft wiugh Meexnicwiong is not “praecrqtuiicrueldart o be
locdaiong t ARiets ppboonrsdiebri.l i ty for carrying out thes
securing the U.S. land borders between ports of
DHS Customs and Borfder Protection (CBP).

Al though congresgiadndlr ametwordds tgoive rnhi em gl € ence de
recent years, tended to focus on the stringency
least 700 miles of thhhes snhoad betrhodborpgdeoyi atorantin
whialhl ow, but do not require, the deployment of
portions of t hWi tlhiSn. dlaaynsd obfo rtdaekrisnng of fice, Pres
an execuitnsvter wertdiemrg t he Secradepgy uafleHdomali and nge
aut hor‘ttakkes alttoappropriate steps to 1immediately

wall along the southern border ... t38ofmotshe effec
U. 8Me xico >bhoer deeerf.i di'wa’ltlane am conti guous, physical w
similarly secure, conti gu’8Tulse oarndde ri mdpoaesss anbol te ipdhey

contemplated ntiol ebaeg ec .confs ttrhuec twead 1

The primary statutebawstrtherisziadgnBHS heoideplhantic
102 of the Illegal Immigration Reform’ and Immigr
Congress made significant amendments—tthoe I I RI RA S
REAL I D ActSecul2é®&0BentheAct of 2006, and the Con
20FfBhese amendments established a mandate upon D
new fenci tJg-3zIxabmogr dtehre, and also plomeidad the Sec
Secuwiibthyoad aut h Garlilt yl etgoa IWarhexyqeu imraeymei nmtpse de constr
barriers and roads under IITRIRA Section 102.

L lllegal Immigration Refornand Immigrant Responsibility Act (IRIRAP.L. 104208, div. C,8102(a}(c), as

amended by the REAL ID Act of 200B,L. 10913, div. B, 8102; the Secure Fence Act of 2006l.. 109367, §3; and

the Consolidted Appropriations Act, 2008.L. 116161, div. E, 8564(a). These requirements are codified at 8 U.S.C.

81103 note. Unless otherwise indicated in this report, referemcesio ot not e ci 8ldRi"omwrs ftea ‘tlol RIhRA
current version of the statute. The current text of IREBA2 can be found &ppendix A.

2The U.S:Mexico land border is approximately 1,933 miles. The U.S. border area includes Calfoizoaa, New

Mexico, and Texas. For further information, €&RS Report RS21728).S. Interngional Borders: Brief Factsby
Janice Cheryl Beaver

3|IRIRA §102(b).

4U.S. Customs and Border Protection (CBfthin DHS is the primary agency responsible for border security
activities at U.S. land borders and ports of entry. Within CBP, theBdiSler Patrol serves the lead role in border
enforcement matters between ports of entry.

5 White House, Office of Press Sec., Exec. Order: Border Security and Immigration Enforcement Improvements, Jan.

25, 2017 available athttps://www.whitehouse.gatife-pressoffice/l201701/25/executiveorderbordersecurityand
immigrationenforcementmprovementghereinaft r “Bor der Fence Executive Order”], at
61d. 83(e).

7 lllegal Immigration Reform and Immigrant Responsibility Act (IIRIRR)L. 104208 div. C,8102(a)(c). See ado

Border Fence Executive Ordeypranote5, 84(a) (citing to IIRIRA 8102 as one of the primary legal authorities for

the deployrent of additional barriers along the border).

8 See supraotel (providing citations to provisions amending IIRIRA).
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These statutory modifications, along with increa

deployment of Isesveafalf dmamidorg damd ot her barriers

border betwee PO060O0FSioandoZOthis infrastructure i

S

intended to prevent 1l11egal bofpdeedre sctrroi’Sapni nfgesn cbiyn

Ot hteyrpes of barriers have been installed to 1 mpe

contraband into the Uni tveedh iSctladtjehsa n(cridenfgenrorte ds ttoop b
crossings by persons traveling ofi featinkn s ome
(secondary fencing) may also be installed behind
illegal crossings.

The efficacy of deploying additional fencing alo
among many policymapglhends ngpahtei cwlsar ]l environment e
effectiveness of border fencing in comphArison to
Largely on accoumtbofdehaagtercamdMS strategy an
resodnceé sOph atmme Ad mi'%tihset rcaotnisacmr uction of additiona
land border with Mexico has largely halted. I n C
constructed a total of 352.7 miles of pedestrian
feng), and 299 miles of vehi d®Thefe¢nctcnhgambang bR
pedestrian and vehicle fencing identified by DHS
Border Patrol had reportedly hdenbdHadveawars, aiptpr o
appears that further fencing would need to be de
requirement that theleggnogptcdbastrtubanfd@fAoi mgles
bord®Proposals wecensndenddcbydy Gongress in recent

9 For a graphidllustration of these changes, RS Report R42138Border Security: inmigration Enforcement
Between Ports of Entyypy CarlaN. Argueta at “Fi gure 3. Tactical Infrastructure
Fencing, FY199¢ Y2 016 . ~

YDHS’ s use of fidrcetrmo “dehdril ke per alangthenbordevappearstdbe barr i er s

of relatively recent vintag&€ompareHousECOMMITTEE ON APPROPRIATIONS DEPARTMENT OFHOMELAND SECURITY
APPROPRIATIONS FORY2007,PT. IV, CoMMITTEE PRINT, April 6, 2006 (statement by DHS Secretary Michael Chertoff

describh g DHS plans to construct “an additional 40withmiles of pe

DHS Secretary Jeh Johns'Gant t BprdeRe®Deckhs ity Dalther&d and
PresentationQctober9, 2014 avaiable athttp://www.dhs.gowiews2014/10/09femarkssecretaryhomeland

securityjehrjohnsonbordersecurity21stcentury( di s cus sing DHS’s construction of “veh

through FY2014). DHS’s wusage of the term “vehicle fencing
along the border appears to go back at least since October 2007, whembBtiBced plans to constr@&0 miles of
“ve hi c latongfhe soutlenv@st border as part of the Vehicle Fence 308@@Fnitiative.

11 For discussion of policy considerations which may inform decisions as to whether to deploy fencing and other
barrigs along the border, see archiveRS Report RL3365%order Security: Barriers Along the U.S. International
Border, by former CRS policy analyst Marc R. Rosenblum and Michael John Garcia34at 26

12 See generall)CRS Report R4213®order Security: Immigration Enforcement Between Ports of Estigranote9.

13 SeeRemarks of DHS Secretary Jébhnsonsupranote10. Maps that roughly indicate the stretches of the U.S.
Mexico border where fencing was deployed as of June 2011 can be vielgr/Atemo.cbp.gobbrderpatrol/
2435 _southwest.pdfast accessed diovemberl6, 2016).

14 See“The Border Securitygconomic Opportunity, and Immigration Modernization At,744 Hearing Before the
Senate Committee on the Judici&rxpril 23, 2013 (emarks byDHS Secretary Jahdlapolitano in reponse to
question, stating that the U.S. Border Patrol had identified 653 miles alosgutievest bordexnhere fencing was
appropriate)transcript available ahttp://www.cspan.orgfideo/?3123021/dhssecnapolitanetestifiesimmigration
reform

15 IRIRA §102(b)(1)(A). In identifying its proximity to achieving this 7@dile mandate, DHS has typically counted
only primary pedestrian and vehicle ferg, but not any secondary fencing that may have been constructed behind
such fencingSee, e.g DHS: THE PATH FORWARD, HEARING BEFORE THEHOUSECOMMITTEE ON HOMELAND SECURITY,
SeRIAL No. 111-1, 111" Cong., #' Sess. (2009), Written Responses by DHS &acy Janet Napolitano to Questions
(continued...)
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statutory authosidepbogmeoretrnohgf ®HSi ng and ot her
near the mhogrydelrfongtchaddepl oyment of additional
has nnote nbdtcet e d .

DHS policy not to deploy a substantial amount o1
required byt opbwe mppphdaniepygl i c considerations an
constraints, rather th'alnmedsd go ioagnt nl egalk enmp s d
appear to bar DHS from instal ng hundreds of mi
U.Mexico border, even beyond e 700 miles requi
determined apphbepgabhter ¢ os de g in areas of high
warrantedoperathdeoadt thentsrodt hern border.

y

t f
1 i
t h
€er

This report provides an overview of the key stat
DHS constructlioomg otfhe airmtieerrmsatai onal borders of ¢t
includes appendixes listing federal laws that ha
construction projects. The report, however, does

orunfd an expansion of border fencing.

Key Statutory Aut horities and

Prior to 1996, federal 1immigration statutes did
of barriers along tHenUtlBe pme¢wetwhhdamigtomatls dde pleays

(...continued)

Posed by Rep. Lamar Smith, at 65 (describing DHS as having
borde—3 01 miles of vehicle fence and 310 miles of primary pecd
obligation refers tanileage along the southwest bordaenere fencing is to be constructed, rather tharotal mileage

of fencing deployed by DH8ong the bordeiSeeinfra a tMilgs Along the Border vs. Total Miles of Fencing

16 See, e.gH.R. 399 114" Cong., ® Sess. (2015) (legislation reported by Housenidland Security CommitteeS;,

208 114" Cong., ¥ Sess. (2015H.R. 4962 113" Cong., 2d Sess. (20114n the 118 Congress, the Sengpassed

immigration reform bill,S. 744 would have required DHS to develop and implement a border security strategy, which

would have includeé@nsuring the construction of at least 700 miles of pedestrian fencing along the southwest land

border . Benchmarks for the implementation of these strateg
many unlawfully present aliens would be mpéted to obtain provisional legal status, and then become eligible for full

fledged legal permanent resident status.

17 For more extensive discussion of ongoing activities and operations by DHS to secure the border between ports of
entry, sedCRS Report R2138,Border Security: Immigration Enforcement Between Ports of EhyrCarla N.
Argueta

18 SeelIRIRA 8102(a) (providing general authority to construct barriers along the international borders to deter
crossings in areas of high illegal entry) and (b)(1)(A) (providing for the construction of fencingaaleagt700 miles

oftheUSMe xi co border, as wel!]ll as additional physical barrier
border ”) .

19 Border construction activities had been previously authorized primarily for purposes such as boundary demarcation.

For example, Congress had earlier authorized the executive
other demarcations ofthebov d ary 1ine bet ween the United States and Mexic
and water allocation treaties between the two countries. Act of August 19 489Sfgt. 660Such authority was

sometimes used to assist in immigration conti®=also S.RePT. 81-848, at 2 (discussing funds provided through

FY1949 for the construction of rangype and chaitink fencing, as an aid to the Department of Agriculture,

I mmi gration and Naturalization Ser vercantolsatthdbortdérand@®ur e a
an aid to demarking the boundary line?”). Indeed, in t
were considered to fund two largeale fencing projects proposed by the International Boundary and Water

Commission (the international body responsible for overseeing implementation of the water and boundary treaties
between the United States and Mexico). Together, {rects would have potentially covered over 1,000 miles of

the southwest border with feimg. Some supporters of funding these projects suggested that, in addition to providing
(continued...)
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such barriers appears to have primarily derived
Attorney General (and now Tth&éguSedr e¢ther ypoafh dda meel
borders of the Unégald Stnnait'Peohgphinethset mestil pr omi
example of this general authority being employed
1990s, when the U. S. Border Patrol { wAtthy t he ass
Corps of ilhmgiadddidg)i 0 -sweeledle df encing along roughly
border ned San Diego.
In 1996, Congress passed IIRIRA, which expressly
construct barriers along thdeoiri tzendn®Afthigosmali olna nd
requirement ., contained in IIRIRA Section 102, h a
current |l angua@ppeiaxnAmoen gv ioetvheedr atthi ngs, I T RIRA S
current form
T generally authorizes DHS to construct barriert
borders in order to deter illegal c¢crossings ¢
T regewirthe construction of reinforced fencing
the southwest border, though the Secretary 1 :
any particular location;
T authorizes for the instalhatdiondicdeor@eadditional
gain operational control of the southwest bort
T requires a specified amount of fencing in pr.i
border, which DHS was instructed to have ¢ omj
T provides tMHomdamudtwBresh uaafut hority to waive an
requirements which may 1impede construction o/
102% .

(...continued)

assistance in boundary demarcation, the proposed fencing could deter illegal border crossings by aliens and smugglers
and also prevent the spread of disease from dizatesd animals that grazed along the tM@&xico border.

Ultimately, however, Congress opted not to act on these proposals. For backgro@RE=se&0-470 (1947) (report
accompanying.J.Res. 46, 8¢" Cong., ' Sess., describing fencing projects that had been proposed by International
Boundary and Water Commission and discussing potential benefits of funding the propBsaf); &-2227 (1954

(report accompanying S.114,"880ng., 2d Sess., discussing thalisg back of the International Boundary and Water
Commission fencing proposal, and including written statements from executive officials opining that benefits of the
fencing proposal did not warrant the expenditures necessary to complete the project).

20 For several decades, the authority to interpngplement, and enforce immigration laws was primarégted with

the Attorney General. The Attorney General, in turn, delegated authority over immigration enforcement and service
functions to thédepartment f T u lsnmigration’asl Naturalization Service (INS)ithin which the U.S. Border

Patrol was locatedrollowing theestablishment of DHS pursuant to tHemeland Security Act of 200P(L. 107

296), the INS was abolished and its enforcement functions were generally transferred, aldidSvith Border

Patrol See6 U.S.C.8251.1IRIRA 8102 has been amended to specifically reference the DHS Secretary, rather than the
Attorney General, as having responsibility for carrying out the construction of barriers along the border.

21 lmmigration and Nationality Act (INA), §103(&), 8 U.S.C§1103(a)(5).

22 For additional backgroundeeCRS Report RS22028order Security: The San Diego Fenbg Jerome P.
Bjelopera and Michael John Gargavailable to congressional clients upon request, citing fencing description
contained iNMGEN. ACCOUNTING OFFICE, BORDERCONTROL—REVISED STRATEGY |S SHOWING SOME POSITIVE RESULTS
GAO/GGD-95-30, Januar1, 1995.

ZP.L. 104208 div. C., 8102.

241IRIRA8102, as amended, also inclugesvisions concerning (Ihe availability of judicial review of DHS waivers

of legal requirements that constrain expeditious construction of fencing; (2) the acquisition of easements on private
land to construct fencing; and (3) consultation requirements with federal, stateatribprivate entities regarding the
(continued...)
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tions discuss each of these r1eq
year s .

General Aulbhotrdltly Baoarriers and Roads t
Il1]l €godlksings

Section 102(a) of IITRIRA providehathatakhbhesSebhre
actions as may be necessary to install additiona
the dJnSttaeetes border to deter i1llegal crossings i

St atAdst.hough this provision is fashioned as a st
“s hatlalk e Zatchtiisonc,ommand is quatl iffoileldo wbsy, twhhei clha nagfufao
Secretary the discretion taddetaombiher &£ hteo apopp lop
well as the most appropri“avedétventi BPhegab ctnesal

To the extentnthf®&2 (h)REBAsSe¢unutes a discrete, ju
for the Secr@tdadriyficomd@dmmi grac¢ti on authorities see
satisfied this mandate by deploying hundreds of
bomrmde ince IIRIRA was enacted in 1996. Accordingl
could be construed as conferring general authori

(...continued)
placement of fencing.

A federal statute’s use of the word “shall” in reference
mandatory obligation upon the agency to perform such a@ies,. e.gl.opez v. Davis, 531 U.S. 230, 241 (2001)

(describing statute’s use of “shall” as imposing a “discre
separateus of “may” to provide per howewi thecappiopriathterpretatiogof f or a gency

“shall” in a provision ultimately de @RSRdport9hdocStatutorhe cont e xt
Interpretation: General Principles and Recent TrerasLarry M. Hg.

%1t seems unlikely that a court would find it had jurisdic
implementationof IRIRAB1 0 2 (a) . The Administrative Procedure Act ( APA)

agency actionml awfully withheld or unreasonably delayed,” 5 U.S.C
constr ue d disceeteaggngy hejion thgthe dgencylsrequiredt o t ake . ” Nort on v. S. Utah

(SUWA, 542 US. 55, 64 (2004) (italics in aginal). Writing for the unanimous Court 8UWA Justice Scalia opined

that the APA was not intended to enable “broad programmat.i

out a statutory duty:

The principal purpose of the APA limitations Wwave discussedand of the traditional limitations

upon mandamus from which they were derivasl to protect agencies from undue judicial

interference with their lawful discretion, and to avoid judicial entanglement in abstract policy
disagreements which cas lack both expertise and information to resolve. If courts were
empowered to enter general orders compelling compliance with broad statutory mandates, they
would necessarily be empowered, as well, to determine whether compliance was achikictd

would mean that it would ultimately become the task of the supervising court, rather than the
agency, to work out compliance with theoad statutory mandate, injecting the judge intotday

day agencyna n a g e me n t . ...of Pérvasive aversight bycfader@urts over the manner

and pace of agency compliance with such congressional directives is not contemplated by.the APA

Id. at 6667. See alsdJnited States v. Arizona, No. 2:1%-01413SRB, Order Dismissingd’ s C o &.,mtt*¥r ¢ 1

(D. Az.,October21,2011)( “While the construction of the fencing and inf
mandatory 1 anguag e, h Secretary antl theROHR with.h greatdeas of distretion in deciding how,

when, and where to complete the constructidareover, [IIRIRA does] not mandate any discrete agency action with

the clarity to support a judicial order compelling agency
2TSUWA 542 U.S. at 64 (APA claim to judicially compel agency action, on the grounsiutiaiaction had been

unlawfully withheld or unreasonably delayed by the agency,
failed to take aliscreteagency action that it iequiredt o t a ke . ” ) .
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construct barriers and roads aclroonsgs itnhges iinnt earrneaat si
“hi gh i1 T(eag atle remn tnroyt d e PAsn edi sbecyu stsheed sltaatteurt ei)n t hi

specific requirements are 1imposed upon the Secre
the Secretary, itny ecxoenrfceirsriendg utnhdee ra uStehcotriion 102 ( a
and other barriers are deployed &long specified
Section 102(a) generally authorizes the construc
specifyingradyrmatthiaculsuch barriers may take (e.
fencing, or concrete barriers). Barriers and roa
international borders of the Unieed Bhastaeb] antitoh
appropriate to deter unauthorized crossings 1in a
The pr'dsvastibarization for the installdmion of ba
the vicinity of ’tThhee Ppiividtaesdn iGf at s Uwn'rithe dn.oStt at e s
defined under I1RIRA, nor 1is it described in oth
may be some ambiguity as to the authorized dist a
may be consbptectfeder@Thecour tvitco’ingdiotdyd Rd RA Sketuoa
102 interpreted t lisei ttueartne da sn”edamrtc Htahdei tnbgoa rd dacowrnd,l y 1 a n
directly adjacent to the border.

Some DHS regulations unrdeelsactreid etdo dtihset abnocredse ru pf et n
a location awilkdhhlgeywS u thri emmd -G mwritn,g idn ctan also
characterized a search occurringgeenemll ewi cfirmimt
t he bB%trhdoewghdoies not appear that the Court ascrib
There is also no indication in the legislative h
contempl atweidc itthiet yt eafm t h &a Unr ¢ Ralr Sit msgteastbcben.r de e c i

28 SeeSave Our Heritage Org. v. Gonzales, ¥33 Supp . 2d 58, 61 (D.D.C. 2008) (disting
“general authority?” t 8l02{@nfrom thelspecific mandaieainder IRIBFR@)to I I RTI R A
construct fencing in certain areas).

2T 1 RI RA § 1 0 Masrying dut Subaction (a), the Secretary of Homeland Security shall construct reinforced
fencing along not less than 700 miles of the southwest border . ” ) .

30 United States v. 1.16 Acres of Land, More or Led#sia® in Camero€ty., Tex., 585 F.Supp.2d 901, 903.D.

Te x . 2008) (relying on dictionary definition of vicinity”’
“adjacent to or in the vicinity of dnternational land border whenessential to control and guard the boundaries and

borders 6the United Statés) .

31 Regulations concerning the admission ofeiiizens for purposes of transit to or from the United Nations
Headquarters District generally provide that ssuhath p
area lying within a twentyfive mile radius of Columbus Circle, New York, NY. 8 C. F. R. §214.2(c
specifying the distance which holders of border crossing -eaadsrm of documentation thatay be issued to eligible
Mexican citizens, enablintipe holders to briefly travel to and from the United States without having to be issued
multiple arrival/departure records by CBRenerally apply to travel within 25 miles from the border, though
exceptions have been made authorizing travel of 75 miles within Arizona and 55 miles in New Mexico. 8 C.F.R.
§235.1(h).

32 United States v. MartineEuerte, 428 U.S. 543, 555 (1976) (characterizing a prior Supreme Court decision
concerning the permissiliyi of a warrantless search of an automobile 25 air miles from theMégco border,

Almeida v. Sanche213U.S.266(1973) as involving a search occurring “in the

33 Arguably, provisions in federal immigration law anthér federal statutes may be relevant in assessing what may
permissibly be deemed “the vicinilRHRA Seftiontl@2e Th&hmigratend St ates b
and Nationality Actauthorizes immigration enforcement officers to engage mandesssearches of vessels and

vehicles within a “reasonable distance” f 828#)@3BMBe border fo
USCS81357(a)(3). The term “reasonable distanallycbverhas 1 ong bee
distances up to 100 miles from the bor@€.F.R.8287.1(a)(2)The INA also expressly provides that immigration

officers may permissibly access private lands to detect unlawfully present aliens, provided that such lands are located
(continued...)

13 I

er sons
y(2). R
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Requirement for Installation of Fencirt
Sout hRestder

ITRIRA Section 102(b) imposes specific requireme
to construct reinforced Thacnatgumd oaeefn ttsh ehsassom ¢ d m
changed over the years, including to expand the
installed, and to afford the Secretary greater d
may be employed and t hei npga rsthiaclulll abre aldahdsattiaidalne tdwh e r
mini mum fencing requirements, IIRIRAdSettonal 102
physical barriers, roads, lighting, camer as, and
sout hwedt border.

Ori gReaglui rement to Augment the San Diego Bor
ITRIRA Section 102(b) directed 1immigra-tion autho
mile primary border fence near Sa&@EnPiegamwnthlt w
concerns and litigation resulted in significant
years after IIRIRA was enacted,®*DHS had not <comp

©n
(¢
o

s Yastksedumenthisxpetpoirgnodf Hodnel 8ad Se
y to waive legal requirements that 1 mped
DHS efforts to complete a second®0Oalyer of fenci:
amendments made to JIRdBRAyveditskassteat btedow requi

oo
c
—
=
o -
- =

(...continued)
“wi t tidgtanceoftwentf i ve miles” from the bbundaries of the United
341IRIRA 8102(b)(1)(A).

35p.L. 104208 div. C,8102b). As originally enacted, IIRIR&102(b)alsoprovided authority for the acquisition of

necessary easemeisfacilitate fence constructipnequirel that certain safety features be incorporated into the design

of the fence, and authoridan appropriation not to exceed $12 millidine current version of IIRIRA has relocated

the provisions concerning easements and safety features, and has revised the appropriations authorization to cover

“such sums as may be necessarytocariyout he r e qui r e me BecRIRA fasathended)i on 102 ( b)) .
§102(b)(2)(4).

36 SeeCRS Report RS220280rder Security: The San Diego Fenbg Jerome P. Bjelopera and Michael John Garcia

In late 2003, th€alifornia Coastal Commission (CC€&3¥sentiallyhalted further construction of the San Diego Fence.

The CCC determined that CBP haddot mons t rated, among other things, that the
practicable” consistent with the po lHastdteeprogramfapproied Cal i for ni
under the federal Coastal Zone Management Act, 16 U.§1@53 et seqSeeCalifornia Coastal Commissiokly8a

Staff Report and Recommendation on Consistency Determin@s063-03, October2003,available at
https://documents.coastal.ca.geports?00310MW8a10-2003.pdf her einafter “CCC Report”]. Acc
Report, neither the CCC nor federal immigration authorities construed IIB$Randating the construction of second

and third layers of fencing along the entirety of theviie fencing project, though the CCC Report does not discuss

the reasons why this conclusion had been readtieat 4 n.1.

37 See infraa tAutHority to Waive Legal Requirements Impeding ConstructioRadds and Barriers”

8Dep of HomelandSe¢. “Det ermination Pursuant to Section 102 of the
Responsibility Act of 1996 as Ame nde dedbryl Registeb562202n 102 of t h
(2005) (waiving certain legal requirements to facilitdenpletion of San Diego fence project). Legislation has been

introduced in the 114Congress to compel improvements or modifications to current fencing in San Diego and other

border areasSeeH.R. 399 Secure Our Borders First Act of 2Q15.4" Cong., ® Sess. (as reported by the House

Homeland Security Committee) (requiring replacement of certain fencing in San Diego border sector, along with

construction of seven additional el of doubldayered fencing in the border sector).
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complete the San Diego fencing project that had
originally ®nacted in 1996.

Expansion of Fencing Requirements Under the

ITRIRA Sectiwhstladt(iba)l Iwya sr esvi sed b3 etchtd oSrecure F
102¢boriginal requirement concerning fencing 1n
more expansive fants tlreuacstti o2n ltaoy edresp loofy r ¢ i mfior c e d
of additional physical barrierengrbdbadses,speghfiadg
stretches of t*™#fCBPs ewttliwmastedbdthddr.this rHfandate coc
The fencing mandate 1 mposed abty Itihnei tSeedc ubrye aF esnpceec
t h;ott her ”"cnoeualnds be used totbecuopogmhmpbganwkdeovati
grade that ex&®eds 10 percent

In addition to this general mandate, the Secure

comptli on of certain border projects. In particul
designate a stretch of border between Calexico,

39 DHS couldapparentlystill deploy additional fencintayersin the San Diego regigoursuant to the general authority
conferred to it under IIRIRA Section 102, if the agency deemed further fencingaipbapriate. Save Our Heritage
Org. v. Gonzales, 533 F.Supp.2d 58, 61 (D.D.C. 2008) (although IIRIRA Section 102(b) was amended to remove
earlier requirement that DHS construct fencing along the border near San Diego, DHS could still chmfdetgng
project pursuant to the general authority conferredRNRA Section 102(a)).

°“The Secure Fence Act also instructed the DHS Secretary, w
necessary and appropriate to achieve and maintain operatiotral @ver the entire international land and maritime

border,” and provide Congress with annual reports on “prog
c ont RLlo109367, § 2. “Operational control” is defined as “the pr
States, including entries by terrorists, other unlawful al

DHS has construed thimandate as not requiring that the agency have actually obtained operational control of the

borders within 18 months of the Secure Fence Act’s enact me
requiring DHS to have, within 18 months ofaetment, taken all steps it determined necessary to achieve operational

control, and keep Congress regularly informed of the steps it was taking through the submission of annu8leeports.

United States v. Arizona, No. 2:19-01413SRB, Counterdfendant ° Re p 1 y i otiorStmQismisst t o f M
Counterclaims, at-6 (D. Az.,July12, 2011) See als®epartment of Homeland Security Appropriations Act, 2010,

P.L. 11183, 123Stat. 2142, 214@equiring, as a condition to the obligation of certain funds, that the DHS Secretary

provide a report interms df ebtaifingoperatioralscontrahnof thecentire border of the United
States”). A 1 e Statelof Acizonalwhichmalieged thay DHS had failed to comply with the requirements

of the Secure Fence Act, was dismissed on jurisdictional g
requirement concer ninfgmafdate diserateiactiandhatthe courtcoutd totpditd d n o

States v. Arizona, No. 2:16/-01413SRB, Order Dismissing z . * s  C pat 15.(De Az.¢Octeber21, 2011).

41 Secure Fence AcB.L. 109367, §3. The act mandated fencing

(i) extending from 10 miles west of the Tecate, California, port of entry to 10 miles east of the
Tecate, California, port of entry;

(i) extending from 10 miles west of the Calexico, i@ahia, port of entry to 5 miles east of the
Douglas, Arizona, port of entry;

(i) extending from 5 miles west of the Columbus, New Mexico, port of entry to 10 miles east of El
Paso, Texas; (iv) extending from 5 miles northwest of the Del Rio, Texasfmmtry to 5 miles
southeast of the Eagle Pass, Texas, port of entry; and

(v) extending 15 miles northwest of the Laredo, Texas, port of entry to the Brownsville, Texas, port

of entry.
42153 CoNaG. REC. 9890(2007) (statement by Sen. Jeff Sessionsgwfisy that DHS had found that, because of
topographical issues along the border, the Secure Fence Ac

854 topographical miles?”).
43 Secure Fence AcP.L. 109367, §3.
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directed DHSatnoiememkrec kihmag s dwowrlid Ilmencien sctaanlelr ead
along this area by May 30, 2007, and to provide
by May 3$A,se@podmialte St®Oretch f fencing near Lared
deployed by DéNombdmeldskhpklc2ofeidesd, however, for DH
doubbhygered fencing in the remaining stretches of

Modification of Fencing Requirements Pursuan
Cons ol iAdaptreodpri ations Act, 2008

The most recent r1revisionsd tsol ilgdhRtIIRyA mcercet i tolna nl 0a2
Congress passed the Secure Fence Act (and prior
doubbhygered fencing under the earlier act). The C
AppropriationRIRAtJeameammded0OTIIb) to significantl

Homel and’sSdec¢wscreyion as to where to construct fe
particular, the 2008 Appropriations Act modi fied

T El'i minaktedr elaequir-émgatedéftheanebahsg the prior
language of ITITRIRA Section 102(b), as amendec
general lgtrtgqasted 1 ayetbe odfe prleciynefdo ricned f e n c i
specified areas, Seconby 402{bglaolwamendafer
fencing (while not precluding additional [ ay:ce
appropriate)

T Provided more flexible requirements concernir
ot her borderdWhifraeasttiraicS alergerier &€& nfcen Aicnn g rt o
be installed along specific stretches of the
roughly 850 miles, the 2008 Appropriations Ac
more general requiremadtonghattidfdresisng haam de pl
miles of the southwest border where fencing
ef fe®DHSe was also in &atdrduicttiecodn atlo pchoynssitcraulc tb a r r
roads lighting, cameras, and sensors to gai-t
bordehre rAopppr i ations Act also amended IIRIRA Se
that the Secretary was not obligated to depl
infras“nuatpreticular location along an 1inte:
States, 1f tlhendSecrbhabdaryhdetee or placement
not the most appropriate means to achieve anc¢
the international*border at such location.

T New deadline for cofipst oud biylTohrer eefasfleinecri ng i n
veiren of IITRIRA Section 102(b) required the ¢
specified stretches of the border, totaling 1

fencing al emgd ecamaetchdron3 BFhiDecwambereplDdB8ed
with a new rkgquSaeemetmar v haff Homel and Security
mi |“es ot he’mmalminlge ahe sout hwest border where

441d.

45 d.

46 [IRIRA §102(b)(1)(A).

47 ||RIRA §102(b)(1)(D.

48 Secure Fence AcP.L. 109367, §3.
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“most practicahdandmptféeetcvastruction of su

December *°31, 200 8.

T New consultatiodAns raémeednj r @eneni en 102 (b) of ITRI
requires the Secretary to consult with the Sc
Agriculture, state and local got“®rnments, [ nc
minimize the impact on the ehwvtiydafmehitfecult
in areas near where PMhecipngvisiobn Far¢chest pu
that this consultation requirement does mnot
action by an afflected person or entity.

Select Issues ConcefSmarhgo@uipendb)IIRIRA

As noted above, the 2008 Appropriations Act subs
over a year after the Secure Fence Act had done
conflicting statementmgmasdse don dDeHSn ol f etchphad sg ¢ Lo
of its duties under Section 102(b), have potent:i
the mnat usr eo bolfi gDaHtSi ons under I I RIRA Section 102(b
the leginsyadfi vehdhimdot recent revisions to IIRIR
the requirements 1t 1 mposes, and potential const
statufencing requirements.

+1 1T DPUOEUDYI w' PUUOUa

The 1 egisl aitndvet bhei s200 8 ZDpephrmemrdimetnito tso AcdtRI RA Se
102(b) is convoluted, and the explanatory mater:i
upon the ’amepwmrdphemet hel ess, CammngrasaildmaghsBhadord

s ome alsi gthot t hien tsepnodnesdo rpsur pos e, along with the <c¢on
amendment was being considered.

The modifications to IITRIRA Section 102(b) appea
in a floor amendmennsiodfdrateidond uafi ntgheSemhmh¥2E0 & ohom
appropriations bill. The floor amensdpnemstar eod fer e
by a number of other Senators, WBoour Idde rh aSveec uardi dt eyd
First2OWAetId atPhper opr i at i>Ims aldedg itsiloant itoon .modi fying t |
requirements contained in IITRIRA Section 102(b),
deployment of 300 miles of vehicle barriers and
Me xi ¢ or bwirtdhei n t wo years; provided additional re
immi gration enforcement programs at the border a

49|IRIRA §102(b)(1)(B.

S01IRIRA 8102(c)(i). The Consolidated Appropriations Act further provided that funds appropriated for FY2008 could
not be expended for border construction activities under IIRIRA Sectigrufi@®s DHS satisfied this consultation
requirementP.L. 110161, div. E,8564(b).

SHIIRIRA 8102(c)(ii).

52 SeeHoUSECOMMITTEE ON APPROPRIATIONS COMMITTEE PRINT ON CONSOLIDATED APPROPRIATIONSACT, 2008,110"

Corg., 2d Sess. (208).

53 S.Amdt. 2412offered as an amendment30Amdt. 2383 proposed by SeiRobert Byrd in the nature of a substitute

to H.R. 2638 Department of Homeland Security Appropriations Act, 2008 Tldnhg., ® Sess.
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made several substantive changes toCtihmi danlmi gr a't
Co &%
Senator Graham-amdnasomumbkker odfcor spoke in favo
three Senators specificaldyfemwsmmegtpmgviupiomng heB
Graham and Senator J e fsfp oSeers,s icohnasr,a catne raimeendd niehnet aci
providing for 700> méideatsonf] dblomw d&&aoprofhgsmoiagot her ¢
highlighted’stlpa opmsedimerhtange to IIRIRA Section
consulted with 1 ocwnerosf fiecgamrldi mg dp papPseed yf eonc i
The proposed amendment was later ruled by the Se
topic of the ame ngdenrenmatn ewetroe tdheee maepdp rnoopnt’ i at i on's
The follSewnamtgodaGraham offered a new afMlendment t
The new amendment did not's imecdmpased hmo dirfiiga mtail o m
Section 102(b), or those provisions of the earl:i
mai fied federal immlgration and criminal statut ¢
earlies peoyvyiemon requiring DHS to deploy 300 mi
miles of fencing alon t he swoiutthh wae srte lbaotredde rp rwoivtih
appropriating funds f S%T hteh ea nteonmdpm eentti otno otfh et hhiosmep
appropriations bill-1%a adopted by a vote of 89
Separately, Senator Patty Murray ofdered a a me n
Hut chison to revis*Thlel RIeRA sSieocntsi opnr olpOo2s(ebd) n the
54 Seel53CoNG. Rec. $99489961 (daily ed.,Jul 25, 2007) (reprinting text of amendment).
%5Seed.at 9871 (st at e me nThe dogl of his amend@entishta piovide lcamplete operational
control of the U.SMexican border. Itwil... [ among ot her things] Omileslofivehigle u s o appr
barriers .. [and] 700 miles of border fencing.”), and 9878
ensuring the funding of 700 miles of border fencing).
561d. at9891 (statement by Sen. Cornyn). With respect to DHS dasisggarding the location of fencing, Sen.
Cornyn stated:

Coming from a border State with 1,600 miles of common border with Mexico, this is a personal

issue to many of my constituents, particularly. While some, such as [fellow amendrsponsor

Sen. Sesions], believe strongly in the need for more fencing along the border, it is controversial

along the border in south Texas..I noticed most of the

private property. | am not sure the Border Patrol or the Deparwhétdmeland Security has

really thought through the fencing idea and what it would mean to condemn through eminent
domain proceedings private property along the border in Texas. | am informed that in Arizona and
other places, much of the property along lorder is already owned by the Federal Government,

so we dort have that issue. But | have found in Texas, this is a controversial issue. | have been
pleased to work with my colleague, Senator Hutchison, to make sure that in this amendment and in
every @portunity, we have insisted upon consultation with local elected officials and property
owners to achieve the most effective means of border security, recognizing that result is
nonnegotiable but how we get there should be the subject of consultatinagwition.

Id.

57 See idat 98959897 (concerning deliberations on decision to rule amendment out of order). The Senate voted to
sustain the decision of the chair by a vote 6#82

58 S.Amdt. 2480 offered as an amendment3cAmdt. 2383 proposed in the nature of a substituteltB. 2638
Department of Homeland Security Appropriations Act, 2008"11@ng., * Sess

59 Seel53 Con. REC. S10059 (daily ed., Jul 26, 2007) (reprinting text of amendment).

601d. at SLOO61.

61 S. Amdt. 2486 offered as an amendment3cAmdt. 2383 proposed in the nature of a substituteltB. 2638

Department of Homeland Security Appropriations Act, 2008 1@ng., ¥ Sess The text of the amendment is
(continued...)
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amendment were for the most part identical to th
Graham the “TheviHutchdapn amendment ®wasd dbpphoved
it and the second Graham amenédmpeomt®nrewhtiich Senat o
included 9pmstsked Semastion of the hofMeland security

Later inr rtelgaalypaanm,pplrlopriations measures for FY2(
homel and security, were combined into an omnibus
Ac®The omnibus legislation reconcitand dSeffaetrence

passed homeland security appropriations- bills. T
passed bill that revised IIRIRA Section 102(b),

amendfdmomwe ver, the final ¢at s®iddphniadti siedms nt it hte
been added by the Graham amendmentsyewhich would
deadline for the completion of 700 linear miles
provided appropriati maes twetensmerte that these dea
3axl woOi wwl OEDOT wll gUPUI Ewd OET Uw" OUUI O0w+EP

The 2008 Appropriations Act amended IIRIRA in a
discretion as to the maunnndeori nign swohmec ho ft ot hien sntoarlel
requirethadt prtelvatousl y been 1 mposed. Whereas the
ITRIRA Section 1“2 (bgatsodv Pr baydewetrhef ttroc ibnef or ce d
installed along specified stretches ofththme borde
more general ‘"Teiqufiorcdiedtfaha@aathged along the sout
other words, IIRIRA Section 102(b) no longer r1egq
reinforced fencing at—aamy nlgdcaftlinggm nafloaoancg dt hfee nbca
sufficient to satisfy the statutory mandate. DHS
additional layers of fencing pursuant to 1its gen
however, if it ¢eeamspr®»pah afteencing to b

(...continued)
reprinted in153 CoNG. REc. S1010210103 (daily ed., July 26, 2007).

62 \Whereas the original Graham amendment would hegreired the deployment of fencing along 370 miles of the

sout hwest border by the end of 2008, the revised amendment
other mileage identified” by the S dhatperiodaTheyHutshfisonHo mel and Sec
amendment also did not fequicementithat DHS eompletera trijidgrered fenaeenead me nt ° s

San Diego.

631d. at S10103.

641d. at S10059

65H.R. 2638 Department of Homeland Security Appropriations Act, 2008"11@ng., ' Sess(passed by Senate
with engrossed amendment).

66 Further discussion of the procdsswhich he omnibus was enacted can be found irofydrint CRS Report
RL34298,Consolidated Appropriations Act for FY2008: Brief Overyibw Robert Keith (available to congressional
clientsupon request).

67 Consolidated Appropriations Act, 2008,L. 116161, div. E, $64(@).

68 Explanatory materials produced for the enacted Appropriations Act do not addyesgwewtutchison amendment
was included in the final version of the act, but not the Graham amen®eeHDUSEAPPROPRIATIONSCOMMITTEE
PRINT ON 2008APPROPRIATIONSACT, Supranote52.

69 SeeSave Our Heritage Org. v. Gonzalez, 533 F. Supp. 2d 58 (D.D.C. @g@d®)ldingauthority of DHS to construct
additional doubldayered fencing along border near San Diego under IIRIRA Section 102(a)).
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ome disagreement’s hwmseecahrificslednt doewerri NFH Sf elnlcR IR A

equir®meiritcd.e fencing is a type of barrier desi g
ehicles into the Uns’tSeodneS tMeetnebse,r sb uwotf nCootn gpreedsess thr:
hatfearm&ienfgerred to in IITRIRA Section 102 should
t preventing all illegal entfants, whet her trav

a2db)l dRERAnSadctmammdalt® that any peé
ed, beyondr epirmfVdTdriends. ttalt autt es Woohe sf enn
xample, that deployed fencing must
e.g., using™bmltime dabswadmee mefs hl, a mg
he use ofita woawltd cauplpaera rk i tnhda to fD HS necni
o0 assess the appropreivat e pteywpet iofn afle n
he southwest border.
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0 Seeeg., HEARING BEFORE THEHOUSEHOMELAND SECURITY COMMITTEE: THE CHALLENGE OF ALIGNING PROGRAMS

PERSONNEL AND RESOURCES TOACHIEVE BORDERSECURITY, SERIAL No. 110129, 110 Cong., 2d SessBrepared

Statement of DHS Secretary Chertoff (distinguishing betvpelestrian and vehicle fencing, but counting both types

in discussing DHS efforts to satis HQUSECOMRTITER BNHSMELANDI on 1 02 ( b))
SECURITY, DEPARTMENT OFHOMELAND SECURITY APPROPRIATIONS FOR010,PART 1A, COMMITTEE PRINT (2010), CBP

Budget Request and Supporting Information, at@67As o f A p. €BPlhas ¢onstrictedféncing totaling

618.6 miles along the southwest border (316.6 miles of pedestrian and 302 miles of vehicle fence) and contracts for all

fencihg projects needed to complete the approximately 670 mil
HouseCOMMITTEE ON HOMELAND SECURITY, DEPARTMENT OFHOMELAND SECURITY APPRCPRIATIONS FORFY2011,

PART 1A, COMMITTEE PRINT (2011), CBP BudgetJusi f i cat i on for FY2011, at 781 (“As of
constructed fencing totaling 642.8 miles along the southwest border (344.3 miles of pedestrian and 298.5 miles of

vehicle fence).”).

“Vehicle fencing is “us e dbityehidemengaget in drughraffickingnand aliena r e as t o pr o
smuggling operations from crossing the r dGov’T ACCOUNTABILITY OFFICE, SECUREBORDERINITIATIVE FENCE

CoNsTRUCTIONCOSTS January, 2009, at 2.

72 See, e.g155CoNG. REc. S7227-S7228 (laily ed, July 8, 2009) (statement by Sen. James DeMint in support of

amendmentapproved by Senate by ultimately not enaateglliring fencing under IIRIRA Section 102(b) to be

pedestrian fencing).

B«“Reinforced fencing” is n ouseddoerdfertofentingbmpichistcanstructedina but i s ¢ o
manner that makes it more durable and sturdy than a typical fence.

74 Photos of various types of fencing that have been deployed by DHS along the southwest border can be viewed at
http://nemo.cbp.gotbrderpatro435_southwest.pdfdentifying locations of installed fencing as of June 2011).

“While ITRIRA Section 102(b) seems to diesrtsi,n’guiits hd o“efse nncoitn g
specify any particular features that deployed fencing must lhayend being reinforced. Accordingly, at least so long

as deployed barriers can reasonably be construad to consti
DHS would have considerable discretion to determine the appropriate type to be deployed at any particular location.

76 Border Fence Executive Ordeypranote5, §4(a)

771d. §3(e).
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While ITRIRA Section 102(b) is s ome“t7iGnflelse sc haract
of f¢ nhengxp ess language solfi gthhtel yt edxitf fseereemmst tnoa ni
Section 102(b) requialeosn gD HnSo tt ol edsesp Itohya nf e/nOcOi nngi 1 e
bordTehri,.s seems to be a somewhat different requir
of the border choevre rtehda b yj ufsetn ctilmeg , numbter of mil e s
exampl e, if DHS hypothetically deployed 30 miles
of dab@mdd,en3g fence, 1t would have only install
bor.deGn the other hand, if DHS deployed such fen
have deployed fencing along 30 miles of the bord
Likely because of the phraseology of IITIRIRA Sect
mileage of primacynkbadepsoged along the sout hwes
efforts to satisfy i1its statutory mandate, and no
(1 .¢e., including secondary and tertimpriymdrayers o
fenci®ngs)

~

/] UPOUPUa wwl OEDOT w, EOEEUI
As amended by the 2008 Appropriations Act, I T RIR
f

mandates. One t he mandaptreiso, r iwthyi cfhe nccainn gb em ar nedf ae
required DHS otmyp liedeen tciofnys tarmmdc tci on of fencing 1n |
border by December 31, 200 8. The sgaemamdalmandat e,
fencing, maenqguwitrees 1 einfor cedn dte nlceisnsg tidoh b e7 (dC prhiol
theushwest border, but contThgesenaldfadbing frand
subject to a proviso that DHS 1is né&att raenqui red t o
particul’atohgcaheoborder, idinhecatusthaotr Ipdact imem
deemed by the Secretary of Homeland Security to
maintain control

SectioBpAdDafb)y feraqiung cecma DHS:L e before December 3
either “®©7tOhoamr 1 fmaisll emg et he sout hwest border where

appropriate to deter unlawful migration and s mug
fencing was required to have also beey completed
planned to deploy 670 mileSi ofsdfenequgnphysnants
plans prior to the reaching f®RAecdeddhgneofar2fpiDd

78 SeeWritten Responses by DHS Secretary Napolitano to Questions by House Homeland Security Cosupittee,
notel5, at 65 (identifying only primary pedestrian and vehicle fencing when identifying mileage of fencing deployed
alongsouthwest bordguursuant to IIRIRA Section 102(b)

7 This second mandatésa contemplates the construction of additional roads, barriers, and border infrastructure to
achieve operational control, bietse infrastructure requirements appear in a difference clause than the fencing
requirement. The mileage requirement containedRIRA Section 102(b) appears to apply only to fencing, and not to
other infrastructure described in the subsection.

80 See, e.g HEARING BEFORE THEHOUSEHOMELAND SECURITY COMMITTEE: THE CHALLENGE OF ALIGNING PROGRAMS

PERSONNEL AND RESOURCES TOACHIEVE BORDERSECURITY, SERIAL NO. 110129, 116 Cong., 2d SessBrepared

Statement of DHS Secretary Chertoff (“We made a commitment
vehicle fencing—including 370 miles of pedestrian fence and 300 nufegehicle fenceon the southern border by the

end of this calendar year to disrupt the entry of i1illegal

113 £}

88 The Secretary’s authority to identify other mileage for

2008. IIRIRA §102(b)(1)(B)().
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report by the Government Acctoam nadaarhpllpirtiwa tQhfzfiti ceee  (
fencingbwmaadsgsuweing that reinforced fencing had b
sout hwe t border
&1 Ol WEGO&EDOT w, EOEEUI
Al t h oupgrhi otrhiet y f o c idldRIMRAn heacst iboene nl Og2a(wbe)s f i e d, t |
fencinghmasndat eyet been fulfilled. DHS has thus
roughly 653 m¥Ates]l odstt hen bfoirddsetr .1 ook, it would a
need to install additionhel sfoewmtch megs ta lboonrgd enre atrod ym
requirements bfieSeatigrate? (thpewewfelri, cttiheg evihaws
among some policymakegenanat of ¢ hilechiodlgl rommiendgs t © f t h
sectiwsns edsi stchese videwsputlHo wewearr,dianngy -mhé¢ einfl exib
requimamebt rendered moot 1if the Trump Administr
deploy a physa cgarle abtaerfr ifelaMetadilicadmg bor der .
The rigidity of HShdepdogogyi fementngt hdonl at 1east
turns on the relationship beAWtbhaughooné¢éaakasesen
ITRIRA Section 10a2I(dbng rreotuilresesf ftehhaen h7g0r 0d emi, | easn ot
clause snbstshetion provides:

Notwithstanding [thegeneral fencing mandatef this section] nothing in this paragraph

shall require the Secretary of Homeland Security to install fencing, physical barriers,

roads, lighting, cameras, and sensors in a particulatitmcalong an international border

of the United States, if the Secretary determines that the use or placement of such

resources is not the most appropriate means to achieve and maintain operational control

over the international border at such locafibn.
The meaning and effect of this proviso is arguahb
clause 1is simply to reflect the discretion that
where to deploy at 1east 7O0b0orndiclre.s Asf dfiesnccuismsg da l
previously, prior to amendments made by the 2008
required DHS to deploy fencing along specific st
identified withi®Tthke netwa tpuotmolidy bceo mmmatnedr.pr et ed t
discretion that DHS was afforded as a result of
Act. While DHS is required to construct fencing
retains deitsecrrmitneo nt teo most appr oprliaantde bsotrrdeetrc h e s
where the fencing should be deployed.

82 A 2009 GAO Report states:

In September 2008, DHS revised its goal of completing the full 670 miles of fencing by December
31, 2008. As an interim step, DHS committed to have 661 miles either built, under construction, or
under contract by December 31, 2008, but did not set a goal for the number of miles it planned to
complete by December 31, 2008. As of December 31, 2008, DHS had completed 578 miles of
fencing, meeting the interim statutory goal to complete 370 milesoirnfg by that time.

GAO, Secure Border Initiative: Technology Deployment Delays Persist and the Impact of Border Fencing Has Not
Been AssesseB8eptembe®, 2009 at p.8.

83 SeeRemarks of DHS Secretary Jeh Johnsmipranote 10 (describing amount of fencing deployed by October
2014).

84|IRIRA §102(b)(1)(D).

85 Secure Fence AcP.L. 109367, §3.See also supraote41 (reprinting text of Secure Fence Act provision
identifying particuér stretches of the border where dotlblgered fencing was required to be deployed).
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861d. at 8102(b)(1)(A).

87 SeeWebster v. Doe, 486 U.S. 592, 600 (1988) (describing statute, providing that CIA Director may terminate

employment of personnel wheneveriné¢ r e ct or “deems such termination necessary
United St at e defefencats the‘Directordahd appedrs to us to foreclose the application of any

meaningful judicial standard of revieiv) .

8 The provision is eitlteda“ Li mi t ati on on requirements. ”

8See,e.g. Cisneros v. Alpine Ri dgwehavepotedpreviouslyintonSgi 10, 19 (1993
statutes, the us eclausé clearly signals thHe draftekvtentiorthat themprdvisions of the
“notwithstanding” section overri”e conflicting provisions

9 Hibbs v. Winn,542 U.S. 88101 (2004) (quotingA N. SINGER, STATUTES AND STATUTORY CONSTRUCTION846.06
(rev. 8" ed. 2000).
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gdeheo200BRI RApBoptiae
of amendments, appr

ed along 700 miles
fered the amendment-sponbEbRERAtSesctti ogr ] ]

the other, presumably the Senadnmnemwtosulidf ntohte yh

date, it appears that every federal court whi
cribed the provision in mandatory terms: DHS
t he s oert,h whewstt ibtorrdet ains discretion to determ

n alternative interpretatiinotne ripsl anyo tb epteweneins
not withprowvdiswmgand the general fencing requirem

may suggest that, as a matter of first 1mpressio
construed as establisohg nagl can gmaantd alteea stto 7d0eOp Il noiyl efse

For its part, DHS has appeared to take conflict
102¢general fenclngtmahlyy eDHS apmppdeaer sdpetcd faamstti
as a firemtr.e qwmi meom Feederud i Re@ OB etdles cri bing bor
projects undertaken under IIRIRA Section 102(b),
Chert of f “Csotnagtreeds st hhaats called for tadaes.,nlsitghHtiang,o:
cameras, and sensors on not les®% than 700 miles
In March 2009, Secretary of Homeland Security

Security Committee 1in r e sspoonbsleiogtaatecigoinesyttf ems i mgg a

91 See supraa tlLegislative History’

92153 CoNG. ReC. S10059 (daily ed. July 26, 2007) (adding Sen. Hutchinson-apamtsor to Graham andment to
homeland security appropriations bill, approved same day as amendment to IIRIRA Section 102(b), requiring
completion of 700 miles of fencing within two years).

%BSeeGilmanv.Dept o f Ho m32 F.8uppi3d 8, & (O.D.C. 2014) (describilRIRA Section 102(b) as

ha ving been “a mreinfdreedfencing alang motllesstean @0 1 es of t he amdffart hwe st bor d

chargejthe Secretary of Homeland Security with completingeinforced fencing [in priority areas] by the end of
2008. The precise location of the fence, however, was left.to. [ DHS ] where feheing waulsh bermost
practical and effective . ”. )United States v. Arizona)o. 2:18¢cv-01413SRB, Order Dismissingz.” s Co s, @att e r ¢ 1

16 (D.Az..October2 1, 2011) (“[A]s amended by the 2008 Appropriation

the construction of 700 miles of fencing and additionafir a s t r uc t u r ewherd [it] wogld helmest b or der
practical and effectiv&: ) ; Uni t e.Qd ASesoi Liard sMore or Leks, Situate in Camef@ty., Tex., 538

F.Supp.2d 9951004(S.D. Tex. 2008) (describing the most recent amendments to IIRIRA Section 102(b) as

put the fencing. The Secretary of Homeland Security now has a general mandate to construct at least 700 miles of
fencing along the United Statésexico border where fencing would be most practicade f f ¢ ¢ Sdealse United .
Statesv. 1.16 Acres of Landylore orLess Situate in Cameroty., Tex., 585 F.Supp.2d 901, 907 n.3 (S.D. Tex.

remov[ing] references to specifiheSecretarpdiscratienonwhéreto construct

2008) [ TT RI RA] Section 102(b) requires the Secretary of Homel

of fencinginiden i fi ed areas in the country.”).

“De pof Honmeland Seg¢. “Det ermination Pursuant to Section 102 of t
Responsibility Ac t7rT3Federal R8gi$té1329%(April3, 2008), tepublished with additional

document in73Federal Registet 90 77 ( April 8, 2008); “Determination Pursuan

I mmi gration Reform and I mmigr ant 73Redergl Registel82931(Aprily, Act of
2008), republished with additional documen78Federal Registet 9078 April 8, 2008).
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along the southwest border. Secretary Napolitano
construct at least 700 miles of fencing, but at
fence deployment in priority areas:

As amended, thé\ct mandates the completion of 700 total miles of fence. It also

mandates t hat the Secretary identify priority ar
practical and effective in deterring smugglers and aliens attempting to gain illegal entry

intothe UnitedSt ates.” As of March 6, 20009, DHS has ¢ omp
the 661 miles of fence identified by the Border Patrol as priority areas. While fencing

remains an important tool in achieving effective control, it is only one element of our

overall bader security strategy that incorporates the proper mix of technology, personnel,

and tactical infrastructure. Currently, there are no immediate funded plans to construct

additional fencing?

DHS later appeared to moditftyionslORA¢(byprendtbepga

des cr fnboet wtihteh’pr awvwdsmwgas permitting it to deploy

miles of the border, 1if the agency deemed a 1|l ess

operatiofhddeohdarddarftyge describing IITRIRA Secti

firm mandate, Secretary Napolitano gave testimon
the vie t

v
which she appeared to take w hat DHS was

of f&ncing.

To dat e, DHS has not publicly released a for mal
fencing mandate established by IITRIRA Section 10
has changed over theaiyesat shaa [lleegnaplefi dbyd tthgABHS on g
20fPinp which Arizona sought to compel DHS to ¢ omp
miles of the border (and undertake other 1 mmigra
Justice did not¢t df sphte mhedexestbnt instead arg
where to locate such fencing and the speed by wh
agency d% scretion.

9% Written Responses by DHS Secretary Napolitano to Questions by House Homeland Security Cosopritteete

15, at 65. Although Secretary Napolitano’s written statemen
fenceegr” trlnatrh fencing along “700 miles of the border,” i1t 1is
previously noted, DHS has appeared to consistently count only primary pedestrian and vehicle fencing towards its

efforts to fulfill the mandates ofRIRA Section 102(b), rather than any secondary or tertiary fencing that may be

deployed behind itSee id (describingDHS as having “completed 611 mid0ks of fence
miles of vehicle fence and 310 miles of primary pedestdan £ ¢ ” ) .

9% SeeGAO Reportsupranote82, at 8. HousECOMMITTEE ON APPROPRIATIONS DEPARTMENT OFHOMELAND

SECURITY APPROPRIATIONS F& 2011,Pr. 3, CoMMITTEE PRINT, Written Responses b@hief David Aguilar, CBP

Acting Deputy Commissioner, to Questions Posed by Rep. Sam
of fencing out of nearly 652 planned miles, including 298.5 naifesehicle barriers and 347.3 miles of pedestrian

fence (the Border Patrol has determined after extensive study that only 652-nateZ00 miles—of fencing is
operationally mnecessary to secure the southwest border). ”)

97 COMPREHENSIVEIMMIGRATION REFORM, SENATE COMMITTEE ON THE JUDICIARY, SERIAL NoO. J-113-4, February 13,

2013, at 11 %ecretanNapolitano responded to a question regarding fence deployment by, st@tinbe fence, the

original act was for 700 miles. There was a subsequent amendmenisineljt to that-| think it was proposed by
Senator Hutchisento 655 miles. All but one mile of that is now complete, and the one mile or different little sections,
most of them are in some litigation or another with private property owners. But thetéetimeextent it has been
appropriated for, is complete. ”).

%8 For more extensive discussion of this litigation, as well as other lawsuits brought by U.S. states which challenge
federal immigration enforcement policies, €8RS Report R4383%tate Challenges to Federal Enforcement of
Immigration Law: From the Mid 990s to the Preseny Kate M. Manuel

99 Arizong No. 2:10cv-01413SRB,Count erdefendants’> Reply in Sugamsrt of Thei:
(continued...)
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(...continued)

at9(D. Az.,July 12 2011)( “ DHS has already c¢ o mpoVet32% df thé tar@et thafCongitess 7 00 mi 1 ¢

set a little over three years ago without adeadlimen d t hat much of this fencing covers
Count er de Btiomtal RismisssCountdfclaims and Memorandum of Law in Support Thereof, at 22 (D. Az.

April 1 BSectiod 102 df the lIRIRA (as amended) vests in the Secretary complete discretion for determining

how to gain operational control of the border andneHencing and additional measures should be utilized in that

effort.... Further, the Act prescribes no deadline for completing the construction of 700 miles of fencing or installing

additional physical barriers, roads, lighting, cameras, and sensordlasdosmuthwest border, despite the fact that the

Act prescribed deadlines in other instantek..

100 See, e.gChevron, U.S.A Inc. v. Nat. Res. Def. Council, Ind.,6 7 U. S. 837, 844 (1984) (“[A]
substitute its own construction of a statutprgvision for a reasonable interpretation made by the administrator of an
agency. " ).

1011d. at 8424 3 If thesintent of Congress is clear, that is the end of the matter; for the court, as well as the agency,

must give effect to the unambiguously expresatzht of Congress. If, howevethe court determines Congress has not
directly addressed the precise question at issue, the court does not simply impose its own construction on the statute, as
would be necessary in the absence of an administrativeretipn. Rather, if the statute is silent or ambiguous with

respect to the specific issue, the question for the court is whether the’agersayer is based on a permissible

construction of the statute.) ; Uni ted St at es 3838(1963 (ohserving that vBhén7an dgeri8y. 3 7 4,

t a s k e dccomimodatior' of conflicting policies that were committed to the agesase by the statute, we should

not disturb it unless it appears from the statute or its legislative history that the accommodatiamésthaCongress
would have sanctioned?”).

102|n Chevron, U.S.A., Inc. v. Natural Resources Defense Council46ic U.S. 837, 844 (1984he Supreme Court
recognizedsituations where Congress has expressly or impliedly delegated interpratéktivaty over a statute to an

agency, a reviewing court will typical lapbitranhdaprigousprt o an agen

manifestly contrary to the statutdd. at 844. Typically, a reviewing court will find an expressmplied delegation of

interpretive authority warrantinGhevrond e f er e nce i n s i texpiessicongrassiondl autharizationse r e i s
to engage in the process of rulemaking or adjudication that produces regulations or rulings for which deference

claimed ” United States v. M0@Q1)SEee algLhristensSeh y. Hafris Ety., 5291U8S, 22 9

576, 58 nterpretations such‘ad those in opinion lettdilse interpretations contained in policy statements,

agency manuals, arehforcement guidelines, all of which lack the force oftasdo not warranChevronstyle

deference’. )

ncygrpmetations of statutory requirements are
n the agency 1nter pr eatnadtoimomne nits rmo te mahkei nrge spur lot
mal a d%Iwmd iscuacthi oacni.r c ums t a nc eesn, ttoh et’hlee vaegle nocfy d e
erpweldtdepend upon the thoroughness evident
soning, its consistency with earlier and 1ate

should be noted that, i n’sasd se¢teastipmogn tohfe tpheer nmias
ministers, reviewing ¢sournttse rtpyrpeitcaatliloyn aocfc ot rhde st
me degree of deference, s 8®Ilno ndge taesr nmti nei ncgo mwshtert u
ecyonstructioms ofall s,t altawgiesliastirve 1intent 1s

¢

1

183 ki dmore v. Swift & Co., 323 U.S. 134, 140 (19494). In som

agency interpretation of a relevant yigion which conflicts withthe ageny > s e ar 1 i e rentifledto er pr et at i on
considerably less deferentt®n a consistently held agencyi e WS V. CardozéFonseca, 480 U.S. 421, 446, n.30

(1987)(internal quotations omitted). However, a change imagénterpretation is not itself a ground to view the later

construction as impermissible, at least so long as reasons for the change in policy are adequately Seplaied.

National Cable & Telecommunications Ass'n v. Brand X Internet ServicegJ545 . 96 7, Agehdy (2005) ( “
inconsistency is not a basis for declining to analyze the ageintgrpretation under thehevronframework.

Unexplained inconsistency is, at most, a reason for holding an interpretation to be an arbitrary and capuigjeus ch

from agency practice under the Administrative Procedure Act. For if the agency adequately explaissitisaea

reversal of policychange is not invalidating, since the whole poinCbévronis to leave the discretiorrquided by

the ambiguitis of a statute withthe mp 1l e ment i ng agency.”) (internal quotations
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which’ s DHSterpretation of the statutory requireme
may be subject™to differing views.

As suming’st hhantt eDFpS et ation of thieomeh@2 ckmemnstg ss minj
to legal challenge, the degree of @®eference that
interpretation may be informed by a number of fa
statute 1s ambiigmtoaumspr atadtsiDAB bl e; (2) other 1indi
favor a particular intecappetant omgdiafhidcdt3)on hef a
ITRIRA Section 102(b) entitles 1ts current 1inter

/| OUPBOwW" OOUUUEDPOUUWOOwW) UEPEDEOQuwW1Il YDI P

Regardless of the appropr’sagenenbatrpeatangomanta
“‘not withprowvdsmwmg the statute 1imposes no clear de
fencing must bel ldleplidyegd.tilom tilme which Arizona s
complete construction of fencing required under
district cour’s dos mbas e dmAphaaddlbiecea umaendates c¢com
the femdcdimmpfrastructure devel opments or any requ
tii®The court further“thlkseowsdrtulkdat onalbtfhoehgh fen
infrastructure 1improvements “rhda RIRA pHhogsadd DHSma
great deal of discretion in deciding®how, when,

bsence of a deadline for the completion of
) does mnot mnecessarily meaaml tchlti gaHtSi chm st m o
ete any ttdmdai niyh g tefgeunifechiendgAd mi ni strative Pr o
for example, provides courts with the aut
n “hnkawfehly withhbtdg¥®®detenmeasagabhgtter a
agency has unreasonably delaysgpevondectadktegmannce
made owyasaskasis, with reviewing courts typica
agency when theradilsi neotf oa®aganetyomytd on.

10410 NationsBank of North Carolina, N.A. v. Variable Annuity Life Insurance &8 U.S. 251 (1996), the Supreme

Court affordedChevrondeference to the Comptrolle o f Currency’s “deliberative conclus
interpretation of banking 1| aws, on account of the Comptrol
an extent that warrants the 1 nvoerprataiionsn Subsegfientyimitedgh st andar d
States. v. Mea@orp., the Supreme Court seemed to suggest that the conclusion it reablatidmsBankvas at least

partially on account of “longstanding pr etxMeddtGomp,” recognizi
533 U.S. at 231 n.13. Accordingly, the possible relevan®atbnsBanko decisions outside the banking context,

including with respect to DHS interpretations of fencing requirements of IIRIRA, is unclear.

105 United States v. Arizona, N@:10cv-01413S RB, Or der Di smi ssing A®@ctobes2l,Countercls.
2011).
1O6|d.

1075 J.S.C.§706(1).

108 For further discussion, s&RS Report R4301Zdministrative Agencies and Claimsldrireasonable Delay:

Analysis of Court Treatmerfbee alsdelecomms. Research and Action Ctr. v. FC&) F.2d 70. 780 (D.C. Cir.

1984) ( ob sthe first stageof judicial inquify is to consider whether the agemigfay is so egregious as to
warrantmandamys” and identifying several factors that should be a
delay claim). In situations where a statutory provision requiring agency action does not contain a statutory deadline for

completion of suie action, some reviewing courts considering AP#sed challenges to the agency inaction will assess

whether the action was “unreas on a bSeeforedt&lardipns d. Babbifty4 her t han
F.3d 1178 (10 Cir. 1999).
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f a court determined that DHS had unreasonabl
I RITRA Section 102(b), it might deem the compl
out hwest boraedi sgrewgtdattiud®e would potentiall
o ¢ d®Mpheel .di strisdrni zcoamaet fonndheé hat completion of
otddias cr et e ‘Atgheantc yi ta cctoiwlnd compel DHS to take, b
oothis cdhclusion.

n y
et
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Moreover, cven as S umi

ng that a court might have
nreasonably delayed fe

u nce construction, 1t 1S n
cl a®fo. demonstrate standing, a plaintiff must (1
or imminent injury; (2) demonstrate a fairly tra
the desf emadmdauct ; and (3) dehmo nisntjruarty wihlalt biet riesd:
favorable court decision. It may be difficult fo
injury that would be effectively remedied if DHS
of the bowrdamwasel,n tthhee di strict court presumed Wi
standing but d¥smissed its claims.

Aut hority to Waive Legal Requirements

ofRoads and Barriers

Section 102(c) of ITRIRA confweartsh tblreo aSle caruet thaorry t g
waive legal requirements that may impede the con
The nature and scope of this waiver authority <ch
made by the REAL kFPaAst foff ]l 2w hg, It hehSecretary
employed this waiver authority to facilitate the
other infrastructure along several sections of t
waiwathority has mnot been esmnepalloey ebdo rtRlee @ £ dpadiohy itetcat tse
Trumpexecutive order cal bifngdfdot iiommddiphtys icaids t

t he -Mle.xSi.co border did not dtilriesc twayi werl la dtolro 1tihtey
Seretary, but odwclk mpdtolyerdi tat @odlad er date to f ac
border wall

Original Waiver Authority

When initially enacted in 1996, IITRIRA Section 1
Endangered Species Act (ESA) and tHeoNsheonal En

W9SUWASLU. S. at 64. Even assuming that the deployment of fen
where it would be most practical and effective” could be ¢
a court would unlikely be able direct DHS to deploy such fencing at a specific locat@®e ida t 6 Sher(ah [ W]

agency is compelled by law to act within a certain time period, but the manner of its action is left to the agency

discretion, a court can compel the agency to acthasino power to specify what the action mustbe; I I RI R A
§102(b)(1)(D) (providing that DHS is not required to deplo
Secretary determines that other means are more appropriate for achieving operatiooladfcthat location).

110 Arizona No. 2:10¢cv-01413SRB, Order Dismissingpz.” s C o s.,mtt160. Azl, October21, 2011)in

considering Arizona’s motion seeking to compel completion
mandate any discrete agency action with the clarity to sup
explaining reasoning fdhis conclusion).

11 yjan v. Defenders of Wildlife504 U.S. 55556061 (1992).
112 Arizona No. 2:16¢cv-01413SRB, Order Dismissinghz.” s Co s.,mtt4s. r ¢ 1
13p L. 104208 div. C,8102. A general overview of relevant NEPA and ESA requirements in fouAdpendix B.
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extent that such waivers were determined necessa
construct barriers and roads undemaBSerediappldD2ab
to border construction projects. Federal 1immigra
ITRIRA Section 102(c), as originall enacted, to
In 2004, eight years afteoerclohRI RAdmarhdatded aggaemp I
along the San Diego border, fencing was still no
to environmental statut®FhotGaelki fhami NECAaandl th
essentially hdenednghepr®8gecbPiagoéer deter mining t
demonstrated, among ot Kceorn stihsitnegnst, ttoh atth e hma xpirmuy me
pract’wcabhl ¢ he policies of the CadidbpancecaptCogsaml
approved unllefoabheafedene Man{dddbarve te (Act | 16 U. S
Expansion of Waiver Authority Under the REAL
In part due to delays in th¥Coogsesscamemdefl 4
Section 102(c) via thedREALIITRIRAtSect2005102A¢ca
SecretHomgl afidt Sewatveyegal ’nreecqeusisraernye nttos ens ure e
construction of Shuecshe wsaeicvuerrist ya rbea rerfifeercst.i ve upon
Federal ™Fegidsitsdtrr i ct courts are provided with ex
claims alleging that the actions or decisions of
district court rulings may be reviewedaownly by t
The scope of this waiwveh swmkhoobtegrversubsestsamt ba
having greater reach than any ™ dkadi wgi s@omeattoho
express concern over 1its Dbantadthiewdawvhel hbmet ¢£d
deci ¥Admhough TIIRIRA Section 102(c), as amended

114 SeeCCCReport,supranote36, at 4.

15 For further discussion, s&RS Report RS2202&order Security: Th&an Diego Fengeoy Jerome P. Bjelopera
and Michael John Gargiavailable to congressional clients upon request.

116 SeeCCC Reportsupranote36, at 14.

117 SeeH.Rept. 10972, 109" Cong., ' Sess. (2005) at 1712 (conference report for emergency supplemental
appropriations legislation to which tREAL ID Act was attached, describing purposes of the act).

118 As initially introduced a#i.R. 418 the REAL ID Actrequiredthe Secretary of Homeland Securityt wa allv e

laws’ necessary to ensure expeditious construction of the security batriersi18was passed by the House as a

standalone piece of legislation, but was subsequently attached aseadment to Houspassed.R. 1268 the

emergency supplemental appropriations bill for FY2005. During conference, language was re¥iBed 868 so

that the Secretary was authorized, but not required, to wa
construction of the security barriers. The conferees also added provisions to the REALWbiéttimade waiver

decisions effective upon publication in thederal Registeand permitted federal court review of waiver decisions

only in limited circumstanceSeeH.Rept.109-72, 109" Cong., ¥ Sess. (2005) at 1712. The conference version of

H.R. 1268was enacted on May 11, 2005.

119 ||RIRA §102(c)(1).

120 SeeDavid J. Barron and Todd D. Rakolify Defense of Big Waivef13CoLum. L. Rev. 265, 290 (2013)
(examining history of broad statutory wa.i.ftheRBALIDand obser vi
Act] waiver may be the biggest Congress has yet passed?”).

21gee, e.gKate R.Bavers,Saying what the Law Isn’t: Legislative Delegat
Laws 34HARV.ENVTL.L.REV.257( 201 0) (criticizing REAL ID Act’s waiver eXf
ground that it may represent a constitutionally imgssible delegation of legislative authority and result in the

usurpation of judicial authority by the Executive); David J. BarronTardt D. Rakoff supranote120, at 28990,

337-39 (discussing modern usage of lasgale delegations of waiver authority to administrative agencies and

generally defending their constitutionally, but expressing concern regarding the breadth of thiDREAwaiver).
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properly be construed to permit the Secretary to
proj%tchhes ,waiver petemplieytg wotonhdrbspect to any
requlf—plm@‘n]tded that the Secretary of Homeland Se
the requirement would impede expeditious constru
under IIRIBA(S9chaneor not only targeted federal a
regulations and requirements deriving from or e
Nonetheless, the waiver authority conferred by I
Secretary mahyosoenllye gvaali viee qui rements that, in eff
of barriers and roads under Section 102. The aut
waive legal requirements that onl yYetrengvdnthi allhye
construction ofTheadscaosmndobaofiwhether to waive
responsibility of the Secretary of Homeland Secu
discretion. Until s ucahn taipnpel iacsa btlhee 1Saewc, r ehtoawreyv ewa, i
generally follow all legal requi? ements normally
To date, t Ho m8d¢amdhB8sy po Dt v d efde dheortai lcoeR el gni st theer
occasions that he wWhorinvokomgetrhedwander 4@ RI R/
1 San Diego BXOnd eSe pSteeciboerr 22, 2005, a notice Ww
Fedevra llﬂdgcateng that waiver authority had
legal requirements 1n comderm utcd ieooms wrfe tthlee Seaxnj
Diego bofsd"ehte fwan v e fa la p pfleideesr atl g state, or oth
regulations and legal requiremetfi¢g of, derivi
various federAppenditxtBs 1isted in
T Barry M. Goldwater Range (BdMEFR)deirnalSout hwest ¢
Re ginsotteirce was published on January 19, 2007,
was waiving varioursdedre gtad emsqurie etmeen tesx pend iot i
construction of physical barriers and roads i

1225eeg, e.g\Williams v. Rhodes, 393 U.S. 23,29 (1968)[( T] he Constitution is filled with
Congress or the States specific power to legislate in certain Hress granted powers are always subject to the

limtatons that they may not be exercised in a w3indeedhat violat.
IIRIRA Section 102(c)(2)(A) expressly provides that federal district courts have jurisdiction to hear claims arising from

border constructio p r ogllegingtavioldtion of the Constitution of the United State”

123|n exercising waiver authority under IIRIRA, the DHS Secretary appears to have construed it as applying to physical
infrastructure projects built in connection with denstruction of barriers and roads, such as radio toBee, e.g.,

Dep’t of HomtDatnadr Sierati on Pursuant to Section 102 of the I
Responsibility Ac tr3Federal ROgktetd07& (April 8,2008) (vaiving I&ws related to access,

staging, and construction in the project area including “i
draining, erosion controls, safety features, surveillance, communication and detection eqoi@théypes, radar and

radio towers and lighting?”).

124\With respect to each of the fencing projects conducted between 2008 and 2011 in which the Secretary had exercised
waiver authority, DHS’s CBP prepared gqgthepetentiai r onment al stew
environmental effects of the project. After a project was completed, CBP would prepare an environmental stewardship
summary r e plocumentigElISS Rfii fabf ‘ fbetpecnhtdns built under the wai
b ui 1 tmary ferthenpublic and regulatory agencies. C Brivironmental Stewardship Plans (ESPs) Environmental

Stewardship Summary Reports (ESS&ajilable athttp://www.cbp.govabouténvironmentakulturatstewardship/
nepadocumentsspessr(providinglinks to ESPs and ESSRs).

2Dep’t of HometeDeatnadr Mierati on Pursuant to Section 102 of the
Responsibility Act6 1996 as Amended by Sect i ofFetdia?Regisieb5622@2, REAL I D Ac
September 22, 2005.
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sout hwest PTheAwiaidora “fppdeecasl f o] a]l e, or o f
laws, 1tegulations and legal tequhe ements of,
subjoefctseveral fedAppénditxtCtes llsted in
T San Pedro Riparian National Comrma&rvation Ar e:
On October 5, 2007, Defenders of Wildlife anc
seeking a temporary restraining order (TRO) ¢
and -bwialdding activities in the San Pedro Ripa
Ar e a, l ocatned yi mft tehevilc S. bd*fQiner in southea
October 10, 2007, the presiding district court
construction activities in the Conservation /
agencies had failemdntelcassgsemenéanasntiegahl);
under EWPAOctober 26, 2007, Bedotalke was publ
Re giisntdeircating that the Secretary of Homeland
authority over various 1 e geaxlp erdeiqtuiioruesment s i n
construction of physical barriers or roads t1
National Conservation Area (inclding any anc
thereby enabling DHS to resume “aflelnce constr uc
federgl prsoaher 1 aws, regulations and 1egal ]
or relatedofoatbeldebfeéon oAppgeradiranlDstatute:
T Hi dal go CodaOrit yAprTielxaks, 2008, Fadenalk was given
Re gitshtaetrr t he Secretary of Homeland Security h
aut hority under IIRIRA Section 102(c) to ens:
roaidis Hi dal go Dhien twai Tetedadp pfleideesr atl g state, 0
other laws, regulations and legal requirement
subjoefctvarious fedAppéenditxthktes listed in
1T Border Projects in Californda@n Apiizbna, New |
2008, the Secretary of HoFmeedlearnad oSReecguirsitteyr g a v «
t he waviavreirouosf 1l aws in relation to border cons
California, Ar i z on @%T hNee ww aMevxeifa loa,p palnide sT etxoa s .
federal, state, or other 1 aws, regul ations at
or relatedofovacdecrualb jfsetca@tpupteensd ilxi skt ed i n
In multiple instances, lawsuits were Hbrveuwught cha

Constitutional claims raised in these collective
was an 1 mper missiblse ldaewneagkaitnigo na uotfh oGointgyr;e stshe wa

2%Dep’t of Homeland Sec., “Determination Pursuant to Sectio
Responsibility Act of 1996 asmended by Section 102 of the REAL ID Act of 2005 and as Amended by the Secure
Fence Act FederalRegkepr535017January 19, 2007.

127 Defenders of Wildlife v. Bureau of Land Management, Case-ava¥1801ESH (D.D.C. 2007).
128A descripionoNEP A’ s requir eAppendixB. i s found in
2Dep’t of HomeDatnar Mierati on Pursuant to Section 102 of the

Responsibility Act of 1996 as Amended by Section 102 of the REAL ID Act of 2005 and as Amended by the Secure
Fence Act FRederalRegise6087001, Dctobel6, 2007.

¥Dep >t of HoDeterimmatieh P&suant tg Section 102 of the lllegal Immigration Reform and Immigrant
Responsibility Act of 1996, as Amended3 Federal Registet8294 (April 3, 2008)republished with additional
document irv3 Federd Registerl9077 (April 8, 2008).

BlDep’t of Homeland Sec., “Determination Pursuant to Sectio
Responsibility Act Federal Rogkteid293(April&,Re08)répuklishéd withadditicel
document ir¥3 Federal Registet 9078 (April 8, 2008).
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violated the Presentment €tats ve brperpdefiatlbct ovel y e
“amemedki sting laws to exempt border infrastructur
waiver suthplti¢ctygtion to state andcodmmahdéaewsngio
principles. Iniagchedesa)] tHthetrevitewourt wupheld
authority as c¥PRstitasiomalwy ofilide cases sough
the Court declined to*¥grant certiorari in either
Concl usion

Pursuant to II&hRAeSschasncdffZegr€€ed DHS with cle
barriers and roads along the international 1 and
illegal entry More specifically, it Iags require
of the southwest border. In recent years, 1legis!]l
fencing requirements contained in IIRIRA Section
imposed specific requirementtso ase timsttlhne lleadc atnido n
of fencing to be constructed The current provis
discretion to determine the appropriate location
the southwest border

Whet heha®d®DH8iscretion to construct less fencing t
Section 102(b), on account of a proviso that pos
fencin9 aartt iacmyl”whet oecati daems f een,cilmags the ebre ti me p |
subject of disagreement (and apparently inconsis
be stronger support for construing Section 102(Db
of fencing along 7B0tmel egendythet bondeg, dws ¢tcr et
along the border where fencing should be install
ability to compel DHS to install additional fenc
briwmegh sa claim). I f Cosngirmplse mde staagtrieccers owfi t thh eD HfSe
under Section 102(b), it would likely need to en
requirements found in current statute.

But even assumisngt htc afte DHiISn g artadgufiircre ments under

authority conferred to the agency under Section
or other barriers Moorwmgpveehe¢ USeStibandORB¢gbdensut ho
additional physpgovcdltbarmaedsted fencing along 70
bordiemr order to obtain operatThand connoohiog ith
statute that would appear twmdbads DHS tirlbens poff ead
fencing or other physical barriers along the bor
appropriate to deter 1il1 egalln cardodsibtiReegRtAiionn ar e a s
102(c) granttso DWaSi mwen tahmoy ilteygal requirement that

construction of addi tsi odneacli sbiaornr inecorts taon dd erpolaodys .a L
of additional fencing, beyond what is required u
premised on policy considerations and funding co
impediments. Accordingly, policymakers may deem

132 Cty. of El Paso v. Chertoff, No. EB8-CA-196, 2008 WL 4372693 (W.D. Tex. August 29, 2008); Save Our
Heritage Org. v. Gonzalez, 533 F. Supp. 2d 58 (D.D.C. 2008); Defenders of Wildlife v. CHeTof, Supp. 2d 119
(D.D.C. 2007); Sierra Club v. Ashcroft, No.-G4/-272, 2005 U.S. Dist. LEXIS 44244 (S.D. Cal. December 13, 2005).

133 County of El PasoNo. ER08-CA-196, (W.D. Tex.August29, 2008)cert. denied129 S. Ct. 2789 (2009);
Defenders of idlife, 527 F. Supp. 2d 119 (D.D.C. 200&grt. denied128 S. Ct. 2962 (2008).
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of BHS uthority to construct bdahonirdty, iaznd xtehe i m:
even after any requirements under IIRIRA Section
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Appendix A.I I RI RA Section 102,
(Te®t )

Sec. 102 Improvement of Barriers at Border

(&) In GeneraiThe Secretary of Homeland Security shall take such actionnagsbe
necessary to install additional physical barriers and roads (including the removal of obstacles
to detection of illegal entrants) in the vicinity of the United States border to deter illegal
crossings in areas of high illegal entry into the Unitedes.

(b) Construction of Fencing and Road Improvements Along the Berder.
(1) Additional fencing along southwest border.

(A) Reinforced fencingln carrying out subsection (a), the Secretary of Homeland
Security shall construct reinforced fencing alomgt less than 700 miles of the
southwest border where fencing would be most practical and effective and provide
for the installation of additional physical barriers, roads, lighting, cameras, and
sensors to gain operational control of the southwest border.

(B) Priority areaslIn carrying out this section [amending this section], the Secretary
of Homeland Security shall

(i) identify the 370 miles, or other mileage determined by the Secretary, whose
authority to determine other mileage shall expire on Deeerb, 2008, along

the southwest border where fencing would be most practical and effective in
deterring smugglers and aliens attempting to gain illegal entry into the United
States; and

(ii) not later than December 31, 2008, complete construction oforead
fencing along the miles identified under clause (i).

(C) Consultation.

(i) In generakin carrying out this section, the Secretary of Homeland Security
shall consult with the Secretary of the Interior, the Secretary of Agriculture,
States, local garnments, Indian tribes, and property owners in the United
States to minimize the impact on the environment, culture, commerce, and
quality of life for the communities and residents located near the sites at which
such fencing is to be constructed.

(ii) Savings provision:Nothing in this subparagraph may be construed to

(I) create or negate any right of action for a State, local government, or
other person or entity affected by this subsection; or

(I1) affect the eminent domain laws of the United Statesf @ny State.

(D) Limitation on requirementdNotwithstanding subparagraph (A), nothing in this
paragraph shall require the Secretary of Homeland Security to install fencing,
physical barriers, roads, lighting, cameras, and sensors in a particulamadatig

an international border of the United States, if the Secretary determines that the use

134|llegal Immigration Reformmad Immigrant Responsibility AcP.L. 104208 div. C,8102(a}(c), as amended by the
REAL ID Act of 2005,P.L. 10913, div. B, 8102; the Secure Fence Act of 2006... 109367, 83, and the
Consolidated Appropriations Act, 2088L. 110161, div. E,§564(a).These requirements aredified at 8 U.S.C.
81103 note.
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or placement of such resources is not the most appropriate means to achieve and
maintain operational control over the international border at such location.

(2) Prompt acquisition of necessary easemertie. Attorney General, acting under the
authority conferred in section 103(b) of the Immigration and Nationality &ct [U. S . C.
1 1 0 3 (ésbngerted by subsection (d)), shall promptly acquire such easements as may
be necessary to carry out this subsection and shall commence construction of fences
immediately following such acquisition (or conclusion of portions thereof).

(3) Safety featuresThe Attorney General, while constructing the additional fencing
under thissubsection, shall incorporate such safety features into the design of the fence
system as are necessary to ensure theheéllg of border patrol agents deployed within

or in near proximity to the system.

(4) Authorization of appropriationd.here are autirized to be appropriated such sums as
may be necessary to carry out this subsection. Amounts appropriated under this
paragraph are authorized to remain available until expended.

(c) Waiver:

(1) In generalNotwithstanding any other provision of law, tBecretary of Homeland

Security shall have the authority to waive all legal requirements such Secretary, in such
Secretary’ s sole discretion, determines mnecessar
the barriers and roads under this section [amendingséitison]. Any such decision by

the Secretary shall be effective upon being published in the Federal Register.

(2) Federal court review.

(A) In generakThe district courts of the United States shall have exclusive
jurisdiction to hear all causes olaims arising from any action undertaken, or any
decision made, by the Secretary of Homeland Security pursuant to paragraph (1). A
cause of action or claim may only be brought alleging a violation of the Constitution
of the United States. The court shatit have jurisdiction to hear any claim not
specified in this subparagraph.

(B) Time for filing of complaintAny cause or claim brought pursuant to
subparagraph (A) shall be filed not later than 60 days after the date of the action or
decision made by th®ecretary of Homeland Security. A claim shall be barred unless

it is filed within the time specified.

(C) Ability to seek appellate reviewAn interlocutory or final judgment, decree, or
order of the district court may be reviewed only upon petition foritof certiorari
to the Supreme Court of the United States.
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AppendixB.Le gal Requirements Wai v,
for the Construction of the S

Laws Waived Pertinent Requirements

Administrative Procedure Act (APA) The APA establishes the general procedures that an agency must follow

5U.S.C. &5] et seq. when promulgating a legislative rule. An agency must publish a notice of
proposed rulemaking in thEederal Registafford interested persons an
opportunity to participate in the proceding through the submission of
written comments or, at the discretion of the agency, by oral presentation
and when consideration of the matter is completed, incorporate in the rul

adopted 0a concise general st dmle!
must be published in thEederal Registemot | ess t han 3
effective date. o

Clean Air Act (CAA) The CAA requires the Environmental Protection Agency to establish

42 U.S.C. §401, et seq. minimum national standards for air quality, known as National Ambient A

Quality Standards (NAAQS), and assigns primary responsibility to the ste
to assure compliance with the standardseas not meeting the standards,
referred to as Ononattainment ar
pollution control measures. Federagjenciesnust comply with the federal
general air conformity rule set forth by the CAA and codified in 46.R

Part 51. The general conformity rule requires federal agencies to ensure
actions are consistent with the applicable state plan. The states administ
the CAA through a comprehensive permitting program.

Coastal Zone Management Act The CZMA requires federal agency activity within or outside the coastal
(CZMA) zone that affects any land or water use or natural resource of the coastal
16 U.SC. §145], et seq. zone to be carried out in a manner that is consistent to the maximum extt

practicable wth the policies of an approved state management program. 1
federal agency must submit a consistency determination to the applicable
state agency.

Endangered Species Act (ESA) Section 7 of the ESA mandates that each federal agency consult with the

16 U.S.C. 81531 et seq. and Wildlife Service (FWS) or National Marine Fishery Services (NMFS),
depending on the |listed species i
likely to jeopardize the contiued existence of any endangered species or
threatened species, or result i n
designated critical habitat. Once consulted, FWS or NMFS must, if listed
species might be affected, preparbialogical opinioelated to the actual
impact of the proposed action. Mitigation measures could be required.

Federal Water Pollution Control Act Section 404 of the Clean Water Act establishes a programeguiate the

(Clean Water Act) discharge ofiredgedor fill material into waters of the United States,

33 U.S.C. 8125] et seq. including wetlands. Section 404 requires a permit before dredged or fill
material may be discharged into waters of the United States, unless the
activity is exempt.

Migratory Bird Treaty ActiMBTA) Section 2 of thaMIBTA sets out the types of prohibited conduct and states:

16 U.S.C. &03 et seq. ouUnl ess a pamitedhy eeguiatiors st $hall be unlawful at any
time, by any means, or in any manner, to pursue, hunt, take, capture, kill
attempt to do these acts, [or] possess ... any migratory bird, [or] any part,
nest, or eggs of any such birdd Vi ol a t MBI Ansay result irt clvie
or criminal penalties.
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Laws Waived

Pertinent Requirements

National Environmental Policy Act
(NEPA)
42 U.S.C. #4321, et seq.

National Historic Preservation Act
(NHPA)
16 U.S.C. 870 et seq.

(Act repealed byP.L. 112287, 87;
similar provisions now codified in
Title 54 of the U.S. Code

Under NEPA, an environmental impact statement must be prepared for

0Oevery recommendation or report
major federal actions significantly affecting the quality of the human
e nv i r o NEPA regulations require thatanagency is uncertain

whet her an actionf6s i mpactsiton t|
generally musprepare an environmental assessment (EA). An EA is carrit
out to clarify issues and deter mi
effects.

In accordance with the NHPA and its implementing regulations, sites

determined to be eligible for inclusion in the National Register of Historic
Places must be protected, either through avoidance or other mitigative

action, from direct and indirect impactsh& NHPA also has procedural
requirements, including public notice and comment.
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AppendixC.Le gal Waiv

for the Construction

Requirements
o f

in t he

Vicin
Sout hwest

ity of the

Ar i zona

Laws Waived

Pertinent Requirements

Administrative Procedure Act (APA) SeeAppendix B for description of requirements.

5U.S.C. 51, et seq.

Endangered Species Act (ESA)
16 U.S.C. 81531 et seq.

Federal Water Pollution Control Act
(CleanWater Act)
33 U.S.C. 81251 et seq.

Military Lands Withdrawal Act of
1999
P.L. 10655, Div. B

National Environmental Policy Act
(NEPA)
42 U.S.C. #4321, et seq.

National Historic Preservation Act
(NHPA)

16 U.S.C. 870 et seq.

(Act repealed byP.L. 11287, &7,

similar provisions now codified in
Title 54 ofthe U.S. Code

National Wildlife Refuge System
Administration Act
16 U.S.C. §68dd668ee

Sikes Act
16 U.S.C. 70 et seq.

SeeAppendix B for description of requirements.

SeeAppendix B for description of requirements.

Section 3031 oflte Military Lands Withdrawal Act of 1999 withdrefederal
landsadministered by the Bureau of Land Management from the public
domain for 5 years, transferred thedands to the Secretaries of the Air
Force and the Navfor this period, and reserved the lands for U.S. military
training, testing, and other related purposes within the Barry M. Goldwate
RangeThe Secretaries of the Air Forcblavy, and Interior were required to
preparean IntegratedN atural Resources ManagementIBn (INRMP) under
the SikesActvhi ch, among ot her things,
barriers constructed on such lands ... be designed and erected to allo
wildlife access, to the extent practicable and consistent with military secu
safety, and sound wildlife manag:

SeeAppendix B for description of requirements.

SeeAppendix B for description of requirements.

The National Wildlife Refuge System (NWRS) was primarily established
ensure the conservation of fish, wildliBnd plants. Designated areas may t
used for other purposes (e.g., hunting, timber harvest, and grazing) only
the extent that such activities are compatible with the purposes for which
the refuge was created. The refuges are managed by the Fish arldeéwild
Service.

The Sikes Act requires the Secretary of Defense to carry out a program
providing for the conservation and rehabilitation of natural resourcefJdh.
military installationsinder the jurisdiction of the Secretary (including feder:
lands withdrawn from the public domain, transferred to the Secretary, ant
reserved for U.S. military useh tooperation with the Secretary of the
Interior, the Secretary of each military depaent is required to prepare anc
implement an Integrated Natural Resources Management Plan (INRMP)
each military installation under the jurisdiction of that Secretary if the
installation contains O0significal
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Laws Waived

Pertinent Requirements

Wilderness Act
16 U.S.C&8113], et seq.

The Wilderness Act established a National Wilderness Preservation Syst
on federal |l ands owhere the eart/|
by man, where man hi msel f i's a vi
designated wildernesweas, section 4(c) dhe actgenerally prohibits
structures or installations, motor vehicle or other forms of mechanical
transport, and roads.
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AppendixD.Legal Requirements Waiyv
for the Construction of Physi
in the Viciami tPye dafo tRhepaS i an N
Conservation Area in Sout heas

Laws Waived Pertinent Requirements

Administrative Procedure Act (APA) SeeAppendix B for description of requirements.
5U.S.C. 51, et seq.

Antiquities Act The Antiquities Act authorizes the President to declare as national

16 U.S.C. 831, et seq. monumentsfederal lands that containistoric landmarks, historic and
(Act repealed by P.1113-287,§7; prehistoric structures, and other objects of historic or scientific interest.
similar provisions now codified in ~ Other provisions authorize th&ecretares of the Interior, Agriculture, and
Title 54 of theU.S. Cogle Army to issue permits to qualifieshstitutions for the excavation of

archaeological sites and gathering of objects of antiquity on lands under 1
respective jurisdictions. Penalties are providedrEmoving, excavmg, or
damaging resources protected undée act

Archaeological and Historic The purpose of the AHPA is to provide for the preservation of historical a
Preservation Act (AHPA) archeological data which might otherwise beeparably lost or destroyed as
16 U.S.C. $169 et seq. the result of, among other things, any alteration of terrain caused by a fec

construction project. If a federal agency becomes aware that its activities
connection with a construction project may cause irreparable mss
destruction of significant scientific, prehistorical, historical, or archeologic
data, the agency must notify the Secretary of the Interior. If the Secretary
deems such data to be significant and in danger of being irrevocably lost
destroyed, he isuthorized to take action to protect and recover it.

Archeological Resources Protection ARPA generally prohibits the damage, removal, excavation, or alteration

Act (ARPA) any archeological resource located on public lamdmdian lands, except
16 U.S.C. 870aaet seq. pursuant to a permit issued by the appropriate federal land manager.
Arizonaldaho Conservation Act of  The Arizonaldaho Conservation Act established the San Pedro Riparian
1988 National Conservation Are#o protect public lands surrounding the San
16 U.S.C.8160xx et seq. Pedro River in Cochise County, Arizona. The Secretary of the Interior is

responsible for managing the area in a manner that consguuatects, and
enhancedts wildlife and other resources. The Secretary mayygermit
uses of the conservation area that are determined to further the primary
purposes for which the conservation area was establisaad may
implement limits to visitation and usExcept in limited circumstances,
motorized vehicles are permittednly on designated roads. Persons who
violatethe actor its implementing regulations are subject to a fine and/or

imprisonment.
Clean Air Act (CAA) SeeAppendix B for description of requirements.
42 U.S.C. 401, et seq.
Comprehensive Environmental CERCLA authorizes federal actions to respond to tieéease or substantial
Response, Compensation, and threat of a release of a hazardous substance into the environment, and o
Liability Act (CERCLA) pollutant or contaminant which may present an imminent and substantial
42 U.S.C. 8601 et seq. endangerment to the public health or welfare. The act established liability

certan persons associated with a release of hazardous substances for cli
costs, natural resource damages, and the costs of federal public health
studies.Federaldepartmentsagenciesand instrumentalities are subject to
the act tothe same extent as nongernmental entities, includifor
purposes ofiability.
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Laws Waived

Pertinent Requirements

Endangered Species Act (ESA)
16 U.S.C. 8153], et seq.

Farmland Protection Policy Act
(FPPA)
7 U.S.C. 81201 et seq.

Federal Land Policy and Manageme
Act (FLPMA)
43 U.S.C. 81701 et seq.

Federal Water Pollution Control Act
(Clean Water Act)
33 U.S.C. 81251, et seq.

Fish and Wildlife Coordination Act
(FWCA)
16 U.S.C. &61, et seq.

Historic Sites, Buildings, and
Antiquities Act (HSBAA)
16 U.S.C. 8161, et seq.

(Act repealed byP.L. 112287, §7;
similar provisions now codified in
Title 54 of theU.S. Code

Migratory Bird Treaty Ac{MBTA)
16 U.S.C. &03 et seq.

National Environmental Policy Act
(NEPA)
42 U.S.C. #4321, et seq.

National Historic Preservation Act
(NHPA)
16 U.S.C. 870 et seq.

(Act repealed byP.L. 11287, &7;
similar provisions now codified in
Title 54 of theU.S. Code

Noise Control Act (NCA)
42 U.S.C. $1901, et seq.

SeeAppendix B for description ofrequirements.

The FPPA requires the Department of Agriculture, in cooperation with ott
federal entities, to develop criteria for identifying the effects of federal
programs on theconversion of farmland to nonagricultural uses. Federal
agencies are thereafter required to use these criteria to identify farmland
is converted by federal programs and take into account the adverse effec
such programs on the preservation of fdend. Agencies must consider
alternative actions, as appropriate, that could lessen such adverse effect:

The FLPMAprimarily establishes guidelines for the managemgmtection,
and useof federal public lands, as administered by the Secretary of the
Interior through the Bureau of Land ManagemeéFtie law provides for BLM
lands to be managed on a multiplse, sustaineglield basis. Provisions
pertain to land use planning, acqigsi, exchange, disposal, withdrawal,
rights of way, range management, wilderness study, and advisory groups
among others. Some provisions also pertain to National Forest System le

SeeAppendix B for description of requirements.

The FWCA generallprovides that whenever the waters of any stream or
other body of water are proposed to be modified by a federal agency, the
agency must first consult with the United States Fish and Wildlife Service
Department of the Interior, and the head of the agenagkeising
administration over the wildlife resources of the state where the
construction will occur, with a view to the conservation of wildlife resourct

The HSBAA declares it the national policy to preserve histgites
buildings, and objectsf national significance. The Secretary of the Interior,
through the National Park Service, is charged with implementing the polic
the HSBAA, including through the acquisition, maintenance, administratic
historic sites.

SeeAppendix B for description of requirements.

SeeAppendix B for description of requirements.

SeeAppendix B for description of requirements.

Pursuant to the NCA, the federal government has established standards
maximum sound levels generatedrh a variety ofcommercialproducts
railways, and interstate motor carriers
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Laws Waived

Pertinent Requirements

Safe Drinking Water Act (SDWA)
42 U.S.C. 800f et seq.

Solid Waste Disposal Act (SWDA),
as amended by the Resource
Conservation and Recovery Act
(RCRA)

42 U.S.C. 8901 et seq.

Wild and Scenic Rivers Act
16 U.S.C. 81281, et seq.

The Safe Drinking Water Act provides federal authority for the
establishment of standards and treatment requiremédotsublic water
supplies, control of the underground injection of wastes, and protection o
sources of drinking water. Federal agencies involved in certain activities 1
may contaminate drinking water are subject to all federal, state, and loca
requirements concerning the protection of water systems to the same ext
as any person is subject to such requirements.

Through the SWDA, as amended by RCRA, entities that transport or
generatehazardous waste are required to comply with regulations
concerning the management of waste. Moreover, each federal agency
engaged in any activity resulting, or which may resulténdisposal or
management of solid waste or hazardous waste is subject to all federal, ¢
and local requirements concerning such waste to the same extent as any
person is subject to such requirements.

The Wild and Scenic Rivers Act establishes a National Wild and Scenic F
System (System) protecting rivers and adjacent lands with important scel
recreational, geologic, fish and wildlife, historic, cultural, or other similar
values. Compoents of the System are to be administered in a manner tha
preservesheir free-flowingcondition in order to protect water quality and
to fulfill other national conservation purposes
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AppendixE.Le gal Requirements Wai v
for the Constructiieoms oadnd® hRea
in Hidalgo County, Texas

Laws Waived Pertinent Requirement s

Administrative Procedure Act (APA) SeeAppendix B for description of requirements.
5U.S.C. &5] et seq.

American Indian Religious Freedom AIRFA ensures American Indian groups access to religious sites by direc

Act (AIRFA) federal agencie® consult with American Indian spiritual leaders to

42 U.S.C8§1996 determine appropriate procedures to protect access and other religious
rights.

Antiquities Act SeeAppendix D for description of requirements.

16 U.S.C. 831, et seq.

(Act repealed by P.1113287,87;
similar provisions now codified in
Title 54 ofthe U.S. Code

Archaeological and Historic SeeAppendix D for description of requirements.
Preservation Act (AHPA)
16 U.S.C. $169 et seq.

ArcheologicaResources Protection SeeAppendix D for description of requirements.
Act (ARPA)
16 U.S.C. 8170aaet seq.

Clean Air Act (CAA) SeeAppendix B for description of requirements.
42 U.S.C. &401] et seq.

Coastal Zone Management Act SeeAppendix B for description of requirements.
(CZMA)

16 U.S.C. 8145], et seq.

Comprehensive Environmental SeeAppendix D for description of requirements.

Response, Compensation, and
Liability Act (CERCLA)
42 U.S.C. 8601, et seq.

Eagle Protection Act The Eagle Protection Act provides for the protection of the bald eagle ant
16 U.S.C. %68 et seq. the golden eagle by prohibiting the taking, possession, and commerce of
birds.

Endangered Species Act (ESA) SeeAppendix B for description of requirements.
16 U.S.C. 81531, et seq.

Farmland Protection Policy Act SeeAppendix D for description of requirements.

(FPPA)

7 U.S.C. 81201 et seq.

Federal Grant and Cooperative The Federal Grant and Cooperative Agreement Act governs theafise

Agreement Act of 1977 various types ofgreementsThis actimposes standards mandating the use

31 U.S.C. 83036305 procurement contractsgrants, and cooperative agreements in specific
situations while allowing the use of nestandard agreements in other
situations.

Federal Land Policy diManagement SeeAppendix D for description of requirements.
Act (FLPMA)
43 U.S.C. 81701, et seq.
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Laws Waived

Pertinent Requirement s

Federal Water Pollution Control Act
(Clean Wate Act)
33 U.S.C. 81251 et seq.

Fish and Wildlife Act of 1956
16 U.S.C. &423 et seq.

Fish and Wildlife Coordination Act
(FWCA)
16 U.S.C. &61, et seq.

Historic Sites, Buildings, and
Antiquities Act (HSBAA)
16 U.S.C. 861, et seq.

(Act repealed byP.L. 112287, &7;
similar provisions now codified in
Title 54 of theU.S. Code

Migratory Bird Treaty ActiMBTA)
16 U.S.C. &03 et seq.

National Environmental Policy Act
(NEPA)
42 U.S.C. #432], et seq.

National Historic Preservation Act
(NHPA)
16 U.S.C. 870 et seq.

(Act repealed byP.L. 112287, 87,
similar provisions now codified in
Title 54 ofthe U.S. Code

National Wildlife Refuge System
Administration Act
16 U.S.C. $68dd668ee

Native American Graves Protection
and Repatriation Act (NAGPRA)
25 U.S.C. 8001, et seq.

Noise Control Act (NCA)
42 U.S.C. $1901, et seq.

Religious Freedom Restoration Act
(RFRA)
42 U.S.C8000bb

SeeAppendix B for description of requirements.

The Fishand Wildlife Act establishes a comprehensive national fish, shelli
and wildlife resources policy. The law requires the Secretary of Interior to
devel op measures for Omaxi mum su!
economic studies of the industry anda@mmend measures to insure the

stability of fisheries, take ste]
advancement , conservation and pr
take steps Orequired for the devi
consew ati on, and protection of fist

acquisition of land or water, development of existing facilities, and other
means.

SeeAppendix D for description of requirements.

SeeAppendix D for description of requirements.

SeeAppendix B for description of requirements.

SeeAppendix B for description of requirements.

SeeAppendix B for description of requirements.

SeeAppendix C for description of requirements.

NAGPRA requires federal agencies aHer institutions receivindederal
funding to return Native American cultural items and human remains to tt
respective people. If federal officials anticipate that activities on federal a
tribal land might have an effect on American Indian burial, or their activitit
inadvertenly discover such burials, they must consult with American India
tribal officials as part of their compliance duties.

SeeAppendix D for description of requirements.

RFRAgenerally provides that the government may not substantially burde
personds exercise of religion, e:
that the action is in furtherance of a compelling government interest and i
the least restrictive means of furéring that interest
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Laws Waived

Pertinent Requirement s

Rivers and Harbors Act of 1899
33 U.S.C#03

Safe Drinking Water Act
42 U.S.C. 800f et seq.

Solid Waste Disposal Act (SWDA),
as amended by the Resource
Conservation and Recovery Act
(RCRA)

42 U.SC. §6901 et seq.

The Rivers and Harbors Agirohibits the obstruction of navigable waters o
the United States, or to xcavate, fill, or alter the course, condition, or
capacity of any port, harbor, channel, or other area within the reacthef
act, unless a permit from the Army Corps of Engineers is obtained.

SeeAppendix D for description of requirements.

SeeAppendix D for description of requirements.
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AppendixF.L e gal

for the

at Various

Ari zona,

Requirements
Construction
Project Areas

New Mex1ico,

Laws Waived

Pertinent Requirement s

Administrative Procedure Act (APA) SeeAppendix B for description of requirements.

5U.S.C. 51, et seq.

American Indian Religious Freedom SeeAppendix E for description of requirements.

Act (AIRFA)
42 U.S.C§1996

Antiquities Act
16 U.S.C. 831, et seq.

(Act repealed byP.L. 112287, 87,
similar provisions now codified in
Title 54 of theU.S. Code

Archaeological and Historic
Preservation Act (AHPA)
16 U.S.C. 869 et seq.

ArcheologicaResoures Protection
Act (ARPA)
16 U.S.C. 8470aaet seq.

Arizona Desert Wilderness Act
8301 (a)(f)
P.L. 1031628

Cdifornia Desert Protection Act
§102(29) and 103
P.L. 103433

Clean Air Act (CAA)
42 U.S.C. §401, et seq.

Coastal Zone Management Act
(CZMA)
16 U.S.C. 81451 et seq.

Comprehensive Environmental
Response, Compensation, and
Liability Act (CERCLA)
42 U.S.C. 8601 et seq.

Eagle Protection Act
16 U.S.C. 68 et seq.

Endangered Species Act (ESA)
16 U.S.C. 81531, et seq.

Farmland Protection Policy Act
(FPPA)
7 U.S.C. 8201, et seq.

SeeAppendix D for description of requirements.

SeeAppendix D for description of requirements.

SeeAppendix D for description of requirements.

The waivedsections of the Arizon®esert Wilderness Act designateertain
lands in the Havasu National Wildlife Refuge, Imperial National Wildlife
Refuge, Kofé&lational Wildlife Refuge, and Cabeza Prieta National Wildlife
Refuge (all in Arizona) as components of the National Wilderness
Preservation System to be administered under the Wilderness Act.

The waivedprovisions of the California Desert Protection Act designate
certain landsnanaged by BLIMssthe Jacumba Wildernes® be managedhn
accordance withlthe Wildemess Act.

SeeAppendix B for description of requirements.

SeeAppendix B for description of requirements.

SeeAppendix D for description of requirements.

SeeAppendix E for description of requirements.

SeeAppendix B for description of requirements.

SeeAppendix D for description of requirements.
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Barriers Along the U.S. Borders: Key Authorities and Requirements

Laws Waived

Pertinent Requirement s

Federal Land Policy and Manageme SeeAppendix D for description of requirements.

Act (FLPMA)
43 U.S.C. 81701 et seq.

Federal Water Pollution Control Act SeeAppendix B for description of requirements.

(Clean Water Act)
33 U.S.C. 81251 et seq.

Fish and Wildlife Act of 1956
16 U.S.C. &423 et seq.

Fish and Wildlife Coordination Act

(FWCA)
16 U.S.C. %61, et seq.

Historic Sites, Buildings, and
Antiquities Act (HSBAA)
16 U.S.C. 8161, et seq.

(Act repealed byP.L. 112287, §7;
similar provisions now codified in
Title 54 ofthe U.S. Code

Migratory Bird Treaty Act MBTA)
16 U.S.C. &03 et seq.

Multiple Use and Sustained Yield Ac

of 1960
16 U.S.C. 28531

National Environmental Policy Act

(NEPA)
16 U.S.C. #8321, et seq.

National Forest Management Act of

1976
16 U.S.C. 8160(Q et seq.

National Historic Preservation Act
(NHPA)
16 U.S.C. 870 et seq.

(Act repealed byP.L. 113287, §7;

similar provisions now codified in
Title 54 of theU.S. Code

National Park Service General
Authorities Act

16 U.S.C. 8lal, et seq.

(Act repealed byP.L. 11287, &7;

similar provisions now codified in
Title 54 of theU.S. Code

National Park Service Organkct
16 U.S.C8&8l, 24

(Act repealed byP.L. 11287, &7;
similar provisions now codified in
Title 54 of theU.S. Code

SeeAppendi x E for description of requirements.

SeeAppendix D for description of requirements.

SeeAppendix D for description of requirements.

SeeAppendix B for description of requirements.

The Multiple Use and Sustained Yield Act declares that national foreste &
be managetbr outdoor recreation, range, timberyvatershed, and fish and
wildlife purposesand in a way that provides a high level of resource outpt
for perpetuity, but does not impair the productivity of the land

SeeAppendix B for description of requirements.

The National Forest Management Act provides stadddor the planning
andmanagement of the national forests by the Forest Service within the
Department of Agriculture.

SeeAppendix B for description of requirements.

The National Park Service General Authorities Act is the orgatatute for
the National ParlServiceThe actcalls for the preservation of certain lands
and empowers the National Paferviceto issue regulations and manage
these lands.

The National Park Service Organic Act calls for the preservation of certai
lands and empowers the Secretary of the Interior to issue regulations anc
manage these landBhe Secretary of the Interior mamake such regulations
as necessary or proper for the use and management of parks, monumen
and reservations under the Nati ol
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Laws Waived

Pertinent Requirement s

National Parks and Recreation Act ¢ These sections of National Rarand Recreation Act designaenumber of

1978
§8401(7), 403and 404
P.L. 95625

National Wildlife Refuge System
Administration Act
16 U.S.C. 868dd668ee

Native American Graves Protection
and Repatriation Act (NAGPRA)
25 U.S.C. 8001 et seq.

Noise Control Act (NCA)
42 U.S.C. 81901 et seq.

Otay Mountain Wilderness Act of
1999
P.L. 106145

Religious Freedom Restoration Act
(RFRA)
42 U.S.C&000bb

Rivers and Harbors Act of 1899
33 U.S.C&03

Safe Drinking Water Act
42 U.S.C. 800f et seq.

Solid Waste Disposal Act (SWDA),
as amended by the Resource
Conservation and Recovery Act
(RCRA)

42 U.S.C. 8901 et seq.

Wild and Scenic Rivers Act
16 U.S.C8128] et seq.

Wilderness Act
16 U.S.C. §1131,et seq.

areas, includinthe Organ Pipe Cactus National Monument in Arizona as
owi | der nadmisigieretd undebtke Wilderness Act.

SeeAppendix C for description of requirements.

SeeAppendix E for description of requirements.

SeeAppendix D for description of requirements.

The Otay Mountain Wilderness Act designates certain public lands in
California as managed itaeconance sifie Wildernbse
Act. Any lands acquired by the United States within the designated area :
become part of thedesignated w ierheds are®  ashad also be managed
in accordance witlthe Wilderness Act.

SeeAppendix E for description of requirements.

SeeAppendix E for description of requirements.

SeeAppendix B for description of requirements.

SeeAppendix D for desciiption of requirements.

SeeAppendix D for description of requirements.

SeeAppendix C for description of requirements.
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